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PREFACE. 



This book is an attempt to review the law of 
Damages, to state its principles so far as possible 
Id the form of rules, or propositions of law, such as 
a court might lay down to a jury, — many of them 
have, in fact, been authoritatively laid down to 
juries, — and to illustrate these by the cases from 
which they have been drawn. It is not to be sup- 
posed that all the rules given are in force every- 
where. But taken altogether they are intended to 
exhibit the Common Law Scheme of Damages. 
Where serious local differences exist, the difference 
has beea stated, and its cause, so far as possible, 
explained. 

It should he added that the book is not an abridg- 
ment of " Sedgwick on Damages." The whole field 
covered has been re-examined ; indeed, tlie purpose of 
the two books will be seen to be quite different. With 
reference to matters of antiquarian or historical re- 
search, the attempt has been made to follow safe ■ 
guides, — such as Holmes in this country, and Pollock 
and Maitland in England, — and to avoid advancing 
original speculations. 



Most of the leading cases will be found in Profeflsor 
Beale's Gases on Damages, collected (for the same 
series) to accompany this volume. 

A. G. SEDGWICK. 
New Yobk, Nov. 8, 1895. 
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ELEMENTS OF DAMAGES. 



INTRODUCTION. 

The modem development of the law bas been marked 
by a growing attention to the subject of Damages. Fifty 
years since, there existed but a single text-book on this 
title of the law; in the United States there was none. 
Since then, not only have a number of systematic ti-eatises 
made tbeir appearance, but the Reports, with their con* 
stantly increasing harvest of decisions, have proved that 
for some inherent reason this branch of the law of redress 
commands a position not previously held by it. Its 
recent introduction into the courses of more than one law 
school shows that, besides its importance in actual prac- 
tice, it has begun to attract notice ae a subject deserv- 
ing the attention of students. 

The explanation of the fact which lies on the surface is, 
that the body of rules laid down by the courts as to 
damages is of comparatively i-eeent growth. But a ques- 
tion of considerable interest is, Are the causes which have 
produced these rules of a permanent character, or is their 
growth merely a transitory phenomenon in the develop- 
ment of the law? The answer may serve to throw some 
light upon the principles underlying the whole subject. 
It Beeme to be closely connected with the division in 
our system between law and fact, and the separation of 
the functions of court and jury. 
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2 ISTKODUCTION. 

Originally the Jury, now a tribunal of (act, snimnoned 
to hear the t^Btimony offered by the parties, to decide 
upon itB credibility, and, under the guidance of the court, 
to find the facte in the case necessary to its correct deci- 
eion, had no such function. Trial by jurors was resorted 
to because they were persons supposed to be already cog- 
nizant of the matter in dispute,' and they eaem to have 
been in consequence clothed with a practically absolute 
power as to the amount of compensation. This power 
has been, in proceea of time, for the most part slowly 
transferred to the courte, the greater part of tbe change 
having been accomplished within a very modem period. 
In a comparatively recent case* they are still said to be 
"chancellors;" in another* they are said to be "proper 
judges " of what tlie damages are ; and as late as the time 
of Lord Mansfield we find counsel stating the law to be 
that "the court cannot measure the ground on which the 
jury find damages that may be thought large," ^ — a state- 
ment which embodies a proposition directly the opposite 
of the general rule now governing the subject. 

Strange as this early arbitrary power of the Jury now 
seems, it is not difficult to account for it when we reflect 
that all our early civil law was a law of toi-ts.' When 
trial by jury was introduced, the common form of action 
for the redress of wrongs was trespass; the whole sub- 
ject of contract was yet to come into existence, and as 
the machinery of modem proof had not been invented, 
there was no other way of ascertaining what dami^e had 
been done than that of asking the jury. Its answer was 
final. A considerable portion of this arbitrary power 

I 1 KeeTes' Eng. Lav, 938; 2 id. 270. 

* Sir Baptist Hiifs case, 2 Kol Abr. 703, p. 15. 

• Ld. Townsend v. Hughes, 2 Mod. 150. 

* Gilbert e. Berkinebaw, Lofft. 771 ; RobmI b. Palmer, 2 Wila. 325, 

• I Pollock and Mutland'a Hist of Bog. Law, 15, 21, 34. 
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remainB in its hands even to-day; for while, in the 
development of contract, the rules of recovery have be- 
come mora and more matter of law, the Jury in tort still 
retains, within certain limits, its ancient prerogative, and 
in libel, Slander, aseantt and battery, and all personal 
actions the damages are said to be "at large." ' 

As long as the jury performed its early fnnction, there 
conld be no law of damt^es properly so called. Each 
verdict stood by itself, based on facta which were perhaps 
never .even brought to the knowledge of the court, A 
law of damages must consist of uniform rules applicable 
to various claeses of cases ; and such rules cannot be uni- 
form unless the court is compelled to lay them down and 
the Jury is compelled to apply them. For the develop- 
ment of such a system it was necessary, first, that the 
court sho'dd obtain control over the machinery of proof; 
second, that it should find means of making the ver- 
dict conform to a standard of damages derived from legal 
principles; third, that these legal principles, once enun- 
ciated, should be binding upon itoelf. In modem pro- 
cedure all these requirement are met 

The essential peculiarities of this procedure are, that 
the jiirors have become a special tribunal to decide ques- 
tions of fact, not from their own knowledge, but upon 
the testimony of witnesses; that they may consider only 
snch testimony as the court, in accordance with fised rules 
of law, decides to be admissible; that they find the facts 
in accordance with certain rules laid down by the court; 
that the parties are entitled at every stage of a trial to 

1 In Lord Towusend v. HnghCB, above, a case of ecmtdalam magna- 
tam, in which tbe judges of the Common Pleas refused to set aside a 
verdict of £4,000 as excessive, one of them mentionB as a palpable 
absorditj the idea of giving a new trial for Bl^andslo^glJ iaadeqvate 
damages; in snch a case at the present day the verdict is not atJoned 
to stand. PhiBipa «. L. & S. W. By. Co., 5 Q. B. D. 78. 



bvGooglc 



4 INTRODUCTION. 

explicit decieions by the court npon the admiasibility of 
evidence, and at its close to definite ioBtmctionB to the 
jury upon propositiona of law offered by them ; and fiDally, 
that upon review or appeal the correctneaa of some one 
or more of these decisions or instructioDB, or of the con- 
formity of the verdict with them, determines the vital 
question whether the verdict shall stand or whether the 
case shall be tried anew. 

In the language of Shaw, C. J.,' "it is the duty of the 
judge to instruct and direct the jury, authoritatively, upon 
such questions of law as may seem to him to be matcHal 
for the jury to understand and apply in the issue to be 
tried; and he may also be required so to instruct upon 
any pertinent question of law within the issue, upon 
which either paily may request him to instruct. . . . 
If such instruction be either given or refused, it is the 
duty of the judge to state it in a bill of exceptions, so 
that it may be placed on the record; and if the verdict is 
against the party who took the exception, and it appears, 
upon a revision of the point of law, that the decision is 
incorrect, either in giving or refusing such instruction, 
the verdict is set aside as a matter of course." The same 
statement may be made as to rulings npon evidence in the 
course of a trial, whenever it can be seen that, had the 
evidence excluded been admitted, or had the evidence 
admitted been esduded, the resulting verdict might have 
been different' 

" Com. 0. Porter. 10 Met. S63, S77. 

3 1 Greenl. Ev. (15th ed.) § 584, no. 2. So strict is this role that it 
hag been held that even if the impropeT evideoce was not noticed bj 
conosel on either side in addressing the jary, hoc hj the court in 
instructing them, still the verdict cannot stand, for once admitted 
agunst the objection of counsel, the jnrj had a right to regard it ; 
I. e., the verdict mai/ have been affected bj it. Brovro i-. Cammings, 
7 All. SOT; Magniie u. Middlesex R. R. Co., 115 Maes. 239. 
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The effect of this system is to produce a continaously 
iocreasiDg body of rules, and in bo branch of the law is 
this more obvious than in that which affects every ver- 
dict rendered by a jury, — the measure of damages. The 
means by which these rules are produced, and the reason 
they remain fixed in the law can best be seen by one or 
two examples. 

The general principle in all actions for breach of con- 
tract is that the veixlict must give the plaintiff in dam- 
ages the difference between what he would have had, if 
the contract had been performed, and what he actually 
has received.' The plaintiff, for instance has been de- 
prived of the use of an article; he is entitled to the value 
of the use of it But a case arises involving a somewhat 
novel fact. The loss of this use entails a secondary loss, 
— the loss of profits. Can he recover these? On tlie 
trial, the evidence of the profits he might have made, had 
he had the article, is admitted; the case is left generally 
to the Jury, and a verdict is found which includes the 
conjectured profits. A new trial is applied for, on the 
ground of misdirection, and the question is presented for 
argument, What should the judge have charged as toeonse- 
quential damages, — that is, damages not directly result- 
ing from the act complained of, but still a consequence 
of it? The result reached is that for breach of contract 
the damages should be "such as may fairly and reason- 
ably be considered either arising naturally — that is, 
according to the usual course of things — from such 
breach of contract itself, or such as may reasonably be 
supposed to have been in the contemplation of both parties 
at the time they made the contract, as the probable result 
of the breach of it; " that the profits claimed would not 
come within either branch of tbis rule; that the Judge 

> WbII v. City of Loudon R. P. Co., L. B. 9 Q. B. 2*9. 
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onght to have told the jury so, and that there must there- 
fore be a new trial.* 

The firet result of this case is, that a new role is added 
to the body of rules relating to contracts, which does not 
merely decide this particular case, but which the court 
can be required to state to the jury in all future cases 
in which cooBequential damages are claimed. This rule, 
never explicitly 'aid down till within fifty years, becomes 
an indispensable guide in cases of contract, and the 
foundation of the whole law of consequential damages. 

In another case, the allowance of profits is considered 
from another point of view. Proof is offered of what 
might have been earned by the use of an engine which 
has not been delivered. This is held not to be the proper 
measure of damages, and on appeal this view ia sus- 
tained, on the ground that damages "must be certain, 
both in their nature and in respect to the cause from 
which they proceed." In New York, and all the various 
jurisdictions which follow this decision, the rule of Cer- 
tainty is added to the rule in Hadley v. Baxendale, and to 
the fundamental rule that the plaintiff is entitled to be 
put by the verdict in the position he would liave occu- 
pied, had the contract not been broken.* 

In the law of sales, the general I'ule has been established 
for a long time, that when the seller fails to deliver, the 
buyer recovers the difference between the contract price 
and the mai'ket value of the article sold, at the place of 
delivery. A case arises in which there is no market value 
at the place of delivery. A new rule is formulated to 
cover such cases, and is added as a qualification, for 
future cases of the kind, of the general mlc' 

Questions such as these, gi-owing out of the application 

1 Hadlej v. Baseodale, 9 Ex. 341. 

s Griffin i". Colver, 16 N. Y. 489, 495. 

* Gmud Tower Co. tr. PhOlips, !3 WnU. 471. 
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of some exiBting rale to new states of taciB, have arisen, 
and have been preseated to the coarts in tbe form of re- 
quests for iostractions to the Jnry, or offers of, or objec- 
tions to, proof; the courts have beea obliged to pass upon 
them, and the answers, embodied in a great array of 
cases, formulate modiScations or qualifications of the rule 
applicable to Tarioiw states of fact. If we turn our 
attention to invaalons of property, or personal righto, we 
shall find the same process going on, — a rule evolved by 
the application of some admitted principle to a new state 
of facts, or to an old state of facts looked at from a new 
point of view, adopted by the courts as a rule of law, and 
therefore added to the body of rules already in existence 
as binding npon Juries and courts, an erroneous state- 
ment of which will result in a mistrial. In this way 
the consideration of the subject of exemplary damages 
produces one set of mles, that of interest another, avoid- 
able consequences a third. 

The germ of a rule may sometimea be seen where no 
rale has yet been reached. It is a general mle of law 
that the plaintiff cannot recover for damages caused by 
an injury, if he might, by reasonable care or expense, 
have avoided them, and that he may hold the defendant 
for reasonable expenses incurred in avoiding them. In 
Ellis V. Hilton,' an action for injury to a horse, in which 
the plaintiff was allowed to recover, in addition to the 
value of the horse, the expenses of an attempted but 
ansuccessful cure, after saying that such expenses must 
be reasonable, the court goes on, "No one would be 
justified under any circumstances in expending more than 
the animal was worth in attempting a cure." The head- 
note lays it down as a proposition of law, that in such a 
case the recovery "can never exceed in amount the value 
of the animal." It requires but a slight stretch of the 
1 78 Micli. ISO. 
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imagination to make it ao actual rule of law. A caae 
arises in which the plaiDtiS hae ruD np a bill for the 
expenaee of cure in exeeas of the value. The defendant 
requesta that the jury be instructed that the measure cf 
damages on this head cannot exceed the value. The 
judge, at the trial, may refuse the request, and simply 
give the jury the existing general rule, — that such ex- 
penses must be reasonable. This leaves it to the jury to 
decide, as a matter of fact, whether an expense in excess 
of the value is reasonable, and if their verdict stands, the 
law remains as at present. But if the verdict is for a 
sum iu excess of the value, and a proper exception has 
been taken to the refusal of the instruction prayed for, 
the question will be presented on appeal, whether it is or 
is not a rule of law that the cost cannot exceed the 
value. If a new trial ia gi-anted on this ground, the ruling 
suggested will become a matter of right in future tiials. 
The principle, if sound, is obviously involved in the rule 
of reasonableness, which again is involved in the rule of 
avoidable consequences. Once explicitly laid down, 
however, in this way, it is a new mie, expressly added 
to the substance of the law,' 

As society never remains in a state of equUibrinm, bnt 
is snbject to a constant law of change, which is from time 
to time modifying its customs and habits, and bringing np 
for the consideration of the courts novel states of fact, 
and, moreover, as we are ouraelvea continually modifying 
the law by legislation, every generation sees the addition 
of new rules. The introduction of the Telegraph has 
necessitated a revision of the law of damages, so far as 

1 C£. Thomas B. & W. Mfg. Co. v. Wabaali, St L. & P. Rj. Co., 62 
Wia. 642, nheire it ia decided that if the expeose of repiUring a machine 
would equal its Talae the rule of avoidable conseqaences does uol ap- 
ply ; the precise form in which tbe question was preseated doea not 
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it is concerned with the very pecnliar contract which 
this invention has brought in its train. The statute 
known in England as Lord Campbell's Act has produced 
the whole body of rules relating to death by wrongful act. 
This same process goes on in every branch of the law; 
but it is, perhaps, more noticeable in the law of Damages 
than in some others, because here very nearly the whole 
process of evolution has been compressed within what 
is for the law a very brief period. 

Within this same period the effect of another and dif- 
ferent pi-ocess must be noticed. The abolition of the 
common-law forms of action, and the simplification of 
procedure, have had the effect of brushing away a num- 
ber of purely technical rules which formerly made the re- 
covery depend in many cases upon questions of pleading ; 
and the effect of this has been to make the measure of 
recovery conform more and more to the real nature and 
extent of the redress required. Consequently, while the 
general result has been to produce a very considerable 
number of rules, it has also been to throw into greater 
relief than before the general principles which underlie 
the whole subject and give life and meaning to the rules 
themselves. 

Enough has been said to account for the steady growth 
of the law of damages. The effect of simplifying proce- 
dure has not been to arrest the increase of the volume of 
the law. This must continue as long as the system just 
described exists. But it has greatly diminished the 
technicality of the rules. Generally speaking, the meas- 
ure of damages is no louger affected by the fact that the 
declaration is laid in debt or assumpsit, in trover or tres- 
pass. The rules, though they tend to increase in num- 
ber, tend also, when viewed as a whole, to present a more 
and more rational and intelligible system. 

The law of damages may be regarded as in part made 
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up of these roles, and as in part conBisting simply of a 
discretion in the jnry in some caaea of tort to give such 
damages as they may see fit. While the whole domain of 
contract is governed by rules capable of being stated in 
more or less explicit terms, and the statement of which 
can therefore be required on the trial, the control of the 
court over the Jury in tort ia very much less, thongh the 
tendency of modern decisiona ia to extend this control 
in every direction, and consequently, to assimilate the 
meaanre of recovery in both great divisions, ao far as a 
common measure ia in the nature of things applicable. 
Ab will be explained, however, there are inherent differ- 
ences between tott and contract, which will probably for- 
ever prevent their being entirely asaimilated. 

The rules, wherever they exist, being capable of state- 
ment in an exact form (for otherwise they could not be 
given to a jury), may be readily made into a code of dam- 
ages, and such codes have been introduced in one or two 
jurisdictions in thia conntry by statute. The effect of 
this codification in simplifying the law haa not been 
marked, for wherever the rules have been well stated, 
they have been either taken bodily from the decisions, or 
else have been the result of that collation of authorities 
which is a regular part of the ordinary duty of the judi- 
ciary, and is usually, at the present day, done better by 
judges than by legislators. Nor does the enactment of a 
rule of dami^es in the form of a law bring to an end the 
formation of new rules from it by the courts; whether a 
rule once stated remains a part of the common law or 
becomes a statute, it must still be interpreted and 
applied in the light of new facts as they arise. 

The summary given in the present volume is not in- 
tended as a suggestion for a code, but as a convenient 
form of exhibiting in a small compass the general scheme 
of this branch of the law, and the relation of its parts to 
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one BDotber. The text is designed to explain the reaaons 
which have led to the adoption of the niie in each case, 
and the lllaalrationa taken from the reports aie inetancea 
of the working of the role in practice. 

With regard to tie order of arrangement adopted, it has 
not been foand advisable to alter very mnch tiiat usually 
followed by the writers of treatiaeB on Damages. The 
law is only in part logical, and if, for the sake of system, 
we depart very far from the path of its actual growth, 
we are continually in danger of increasing rather than 
diminishing the difficulties which embarrass its study. 

Fart I. deals with principles and rules of a general 
character affecting the measure and proof of damages; 
Part II. deals with the rules goveming in particular 
classes of actions. Here the order is in a measure 
controlled by the fact that it is not primarily questions 
of liability which are considered, but the nature and extent 
of injnries, and the roles for measuring the compensation 
awarded for them by law. Now, it will be found that so 
far as actual injury is concerned, an act always has 
different consequences according as it affects, or does 
not affect the person. In all oases of personal injury, 
for example, recovery may be had for pain, and loss of 
earning capacity. In cases involving property rights, no 
such question can usually arise. This line of division 
csonot be lost sight of. Neither can that between Tort 
and Contract. 

On the whole, it has been deemed most condacire to a 
clear comprehension of the subject, to make the division 
between Tort and Contract the basis of c1 as siS cation, and 
under the first head to b^in with injuries to the person 
and personal rights, to pass on to cases where injury to 
property comes into view (e.?.i malicious prosecution), 
considering nnder the first head eases where the right in- 
fringed is personal, but the resulting injury is pecuniary 
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(e.i^., actions foooded uponlossof service of a child, ete.)> 
At the next step injuries to personal property and real 
estate are reached, where. Id the absence of evil motive, 
the damages are capable of exact pecuniary measure. 

Having now passed ont of the range of tort, and 
entered upon that of contract, a region ie arrived at where 
the measure of damages is, as far as may be, a matter 
of pecuniary calculation ; and under this head contracts 
relating to person and personal property are first taken 
up, — Contracts of Seivice, Sales, Negotiable Paper, 
Indemnity, Insurance, Warranty, and Agency. To 
Contract also belong the rules governing Liquidated 
Damages. 

This suivey made, it appears that no place has been 
assigned to actions for breach of contracts relating to Real 
Estate, for breach of promise, for breach of telegraph 
contracts, nor to actions against carriers. These are 
all somewhat exceptional and are considered by them- 
selves. In a treatise dealing only with general principles 
it has not been thought best to go into questionB of prac- 
tice and pleading, nor to discuss special statutes, the 
provisions of which are often local, and frequently 
introduce some principle at variance with those of the 
common law. Probably few of those at all conversant 
with the result will question that these legislative intei-- 
ferences with the ordinary principles of damages have 
been attended with results much to be regretted. Had a 
right of action been given in all cases, leaving the courts 
to determine the measnre of recovery in accordance with 
the general principles of law, a vast amount of wasteful 
and unnecessary litigation, turning mainly upon the 
phraseology of the statutes, would have been avoided. 
So far, in fact, has this gone that a tendency to a 
reaction may now be seen, as in the extension in 
many States of the early remedy under the Eminent 
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Domain conBtitiitional proviaions aod statates to all cases 
of injury to property; and such conatitutiOQal changes as 
that recently introduced in New York, removing the pe- 
cuniary limit in actions for death.^ 

It may perhaps be worth while to point ont that the 
study of Damages involves something of much greater 
importance than the acquieition of a number of technical 
rules of procedure. If the first question for the student 
is, Of what rights and duties does the Law consist ? there 
is closely involved in it another, — What redress does it 
give for the violation of these rights and duties? To be 
equipped with a knowledge of every right of action would 
be of as little use to one unable to measure the value of 
his right as to one totally devoid of a knowledge of the 
nature and methods of jndicial proof. 

Historically, it is not too much to say that it is 
through damages that rights of actiou came into exis- 
tence. Experience of wrong and injury is the efficient 
cause of all legal redress. The action on the case was 
brought into use because, with the development of society, 
the action of trespass was not found to cover the new 
cases of damage that were arising. The right of actiou 
for causing death was given by the legislature because of 
the loss to the widow and orphan which death caused by 
wrongful or negligent acts was seen to occasion. And so, 

1 While legLBlation is and always has been a DOtnral means of ia- 
trodnciDg or declaiing the existence of rights of action, any legisla- 
tive pTedetermination of the measnre of recoveij most be, nnder the 
cominon.law ajslem, productive of unneceBsary litigation. The true 
measaie of recovery cannot be exactly foreseen, becanse it depends 
apon the varying facts in each case, viewed in the light of general 
principles. These general principles are already known and need no 
legislative restatement. The chief effect of novel legislative rules of 
damages is to make each word employed in the statutes the subject 
of a protracted struggle of interpretation, resulting at last in an 
array of anomaloas roles which only tend to embarrassment and 
perplexity. 
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recently) the right of privacy has been vindicated by the 
courts, not for its own aake, bnt because of a growing 
perception of the sufFering caused by unauthorized intru- 
sion into private life. 

There is another fact which must not be overlooked, 
and ttiat is, that in every ordinai'y common-law com- 
plaint the existence of the injury (the right of action), 
the right to compensation, and the amount of damage 
alleged to have been sustained are tried and decided in 
one proceeding.^ It is for loss coupled either with the 
infringement of a right or the neglect of a duty that the 
law gives redress. Sut the infringement of a recc^nlzed 
legal right of itself imports damage, and entitles the 
poeeeeaor of the right to nominal damages, though there 
be no actual loss ; while it is by no means true that all 
loss, though directly caused by another, is actionable. 
Consequently, in examining the field of Dami^es, the stu- 
dent is obliged to consider, first, cases of infringement of 
what are recognized as rights by the Common Law, even 
thongb no substantial injury be caused; second, cases of 
substantial loss occasioned either by infringement of legal 
right or by neglect of duty; third, cases where there is 
actual loss, bnt no legal injury is considered to arise. 
But the task once accomplished, the knowledge attained 
will be found to be a key, not merely to the subject of 
Damages, but to the body of the Law itself. 

1 Eut & W»t I. D. & B. J. R/. Co. V. Gattke, 3 McN. & Q. 155, 169. 
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The most fundamental general mle with regard to dam- 
-ages is that of Ce rtmat v. Damages must be certain, both 
in their nature and in respect to the cause from vrhicli tbey 
spring. It is more fundamentai tJian any rule of compen- 
sation, because compensation is allowed or disallowed 
subject to it. It is a rule of proof, of paramount autboritj, 
and so limits the Beld of recovery that legal compensation 
can seldom be exactly coextensive with the actual injury 
suffered. Next to it in importance comes tlie rule of 
p roximate cause . This is closely connected witli the rule 
of certainty, and is a rule of necessity based upon the in- 
herently limited nature of judicial investigation. In law 
there is no responsibility for effects so remotely and in- 
directly connected with a given act that we cannot, 
according to ordinary buman experience, say with poai- 
tiveness that one should occasion liability for the ot^er. 
Both these rules restrict legal compensation within re- 
stricted limits. Whenever compensation is spoken of, 
what is meant is compensation subject to these rules. 

The law, in establishing liability for civil injury, takes 
no notice of motives. In criminal law, where punish- 
ment is concerned, motive plays an important part. 
Civil law deals only with acts. If these acts import legal 
wrong, oi if when causing actual loss they are actionable, 
a good motive will not make them less so. If not aetipn- 
able, a bad motive will not make them so.* 

1 Coolej on ToitB, * p. 688, and cas. dt. 
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It may be said generally that so far as liability goes, the 
Btate of miad of the defendant is iri'elevaiit to the question. 
Neither iufancy nor iosanity relieves him from responsi- 
bility.' So, a valid contract once made, liability for a 
breach arises simply from the fact of a bi'each by the 
act of the party. 

The same is not true with regard to compensation. In 
the law of damages, whenever the act complained of is of 
such a character that the motive enhances the injury, some 
means are found of taking the motive into account. In 
contract, generally, the motive for the breach has no effect 
upon the damage, and so the law treata it as a matter of 
indifference. But if the contract is one of a purely per- 
sonal character, the reason of the rule ceases, and hence in 
breach of promise, all the circumstances tending to show 
the obai'acter of the act may be inquired into. In tort 
some means is always found of bringing before the jury 
either the motive, or what comes to the same thing, the 
character of the wrong. This is the object accomplished 
by the doctrine of exemplary damages, wherever it pre- 
vails. That doctrine is that in cases of tort characterized 
by outrage, oppression, etc., the jury may, in addition to 
compensation, give something for the sake of punishment 
or example. In Other jurisdictions the same end is accom- 
plished by allowing compensation for the eense of wrong 
and injury that acts of this sort are calculated to produce. 
Exemplary- damages are given in addition to strict com- 
pensation, on account of evil motive, where the facts show 
it ; * compensation for a sense of wrong attains practically 
the same end, — that motive is not letl out of the account. 
Circumstances " in mitigation or aggravation " are always 
admitted in evidence in tort ; such circumstances are ad- 
mitted partly for the express purpose of throwing light on 

1 WilliamB V. Haya, 143 N. Y. 443. 

> 1 Sedg. on Dam. g 357, and cas. in not 
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motive. The " sense of wrong and injury " caused by 
accidental loss innocently inflicted by a child can never be 
the same as that malevolently inflicted by an intentional 
wrong-doer. 

As a general rule, the law takes no notice o! benefits 
conferred. It is no answer to a complaint which establishes 
a l^al injury, that the defendant has conferred an advan- 
tage on the plaintiff. A trespasser is still liable for hia 
trespass, even though his trespass has resulted in the im- 
provement of the property trespassed upon. When the 
damage is so involved with the benefit that the latter neces- 
sarily reduces the former, it is necessarily allowed for.' 

In every variety of action the measure of dam^es may 
be laid down in an abstract form, and at the same time, in 
a particular case, this formula must be resolved into its 
elements, so as to state, specifically, the kinds of injury for 
which compensation is recoverable. The most general 
rule to be met with is that compensation must always be 
commensurate with injury.* Applied to cases of contract, 
the rule ts stated to be that the plaintiff must be put in 
the same positi(wi, so far as money can do it, as he would 
have been had the contract been performed.* Still more 
specifically stated, the rule in contract becomes that the 
plaintiff recovers such damages aa maj- fairly and reason- 
ably be considered either arising naturally, i. e. ^acco rd- 
ing to the usual cour se of things, from such breach-of 
■contract itselft or such as m ay reasonably be supposed. to 
have bepn in the contemplation of both parties at thtlime 
they made the contract, as the probable result of the 
breach.* In a particular case, this rule may involve the 
loss of profits, of the benefit of a sub-contract, interest, 

» Jewett V. Whitney, « Me. 843 ; Murphy «. Fond dn Lac, 23 Wis, 
3«5; Forsyth u. WeUa, 41 Pa. St. 391. 
' Rockwaod v. Allen, 7 Masa. 254. 
« Griffin w. Colver, 16 N. Y. 489. 
* Hadley o. Baxendale, 9 Exch. 341. 
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etc So ID tort, the general rule is that the damages 
should be such a. sum as vill place the plaintiff in the 
same position as if the tort bad not been committed. But 
bere, again, to get at this sum, we must cx>nsider, in one 
case, the pain suSered, the amount of bills for nursing 
and medical attendance ; in another, the value of the use 
of property taken away or deati-oyed ; in a third, the sense 
of humiliation and disgrace. 

The right of action being established, these elements of 
damage become pai-t of the evidence in the plaintiff's 
case ; the court must admit proof of them, and direct the 
jury to consider them in rendering their verdict If they 
fail to do so, it will be ground for a new trial. 

On the other band, as has been already seen, notwith- 
standing these general rules, the law falls far short of 
giving compensation for the whole loss suffered, and con- 
sequently excludes in nearly every case many elements 
of damage which would bave to be included if complete 
compensation were awarded- In all actions for the recov- 
er}' of money only, for instance, damages for non-payment 
are limited to interest ; in most actions, the expenses of 
litigation are excluded. These rules of exclusion will 
be presently considered. 

The elements of damage which are admissible in evi- 
dence vary with the various kinds of action which may be 
brought, and elements admissible in one kind of action 
are inadmissible in another. To cnamerate all the ele- 
ments of damage admissible would plainly be impossible ; 
fortunately, they will be found to fall generally under a 
comparativeiy limited number of heads or classes, accord- 
ing as the injury is one to person, property, or reputation, 
or involves the breach of a contract of sale, of carriage, 
of hire, or, again, arises from the breach of a real covenant. 

All private injurj- or loss through the acts of others arises 
either from the invasion of some recognized legal right, as 
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a right of property, a right aecured by contract, or a per- 
BODal right, or from the neglect of some duty resnltlDg in 
damage. By Bjstematic analysis the substance of the 
law of damages ma}' be resolved into lights, enforceable 
either against particular persons (rights founded upon con- 
tract), or against all the world (property rights, personal 
nghta, etc.), or, again, into a system of duties ; contractual 
duty being that of dischatgibg an obligation voluntarily 
entered into by agreement with another, or implied in law ; 
other duties being to refrain from doing aometbing which, 
on the rival theory, would be regarded as the invasion of 
a right Thus every one has a right, as against all the 
world, to his personal liberty ; on the other hand, it is 
every one's duty to do nothing to abridge another's per- 
sonal liberty.' 

It is impossible in considering the law of damages to 
conceive of a duty without a correlative right, or of a right 
without a correlative duty. The civil law deals only with 
rights and duties between man and man. The matter may 
be made clearer by keeping constantly in mind the line of 
distinction between l^al and alt other relations. Reckless 
behavior, for instance, is always imprudent, and always 
immoral, but it is not in itself necessarily illegal. It is 
said to be immoral, among other reasons, because, though 
its consequences may in a given case seem to affect only 
the person guilty of the reckless act himself, some of its 
remoter consequences are almost certain to fall upon 
others. Thus the consequences of reckless expenditure 
fall, sooner or later, in the case of a married man, upon 
bis family. Such recklessness is a violation, however, of 
a moral duty, and does not necessarily give those affected 
any correlative right enforceable by legal sanction. The 

' C(. Aastin'fl " Jnrisprndence," in which the analysi* ia founded on 
rightji. wLth Bigelow's " TortB," in which the rights are tRUumnted 
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same is true of recklessness with regard to the property of 
others. A person may deal with another's property in- 
trusted to him for safe keeping without any care for the 
coDsequeuces. If it escapes injury, the case does not 
come witliia the ci^aizance of the law. So far as the law 
is couceined, the matter ia one of indifference. Thus far 
we are iu a region of datiee, but there are no correlative 
legal rights. 

But if the recklessness results in injury to property or 
person, we at once find that we can express the attitude of 
the law toward the matter in terms, on the one side, of a 
right, on the other of a duty. It is every one's legal duty 
nbt to injure another through failing to obsei-ve the amount 
of care required by the circumstances. It Is every one's 
right not to be so injured. 

The same thing is true of the duty of truth, and this is 
in some respects a more striking illustration. It is a moral 
duty to be truthful, but no one can make us obsei^e it. 
Indeed, it is not commonly insisted upon as an absolute 
duty. Not only are many petty social deceits matters of 
indifference, and many trifling suppressions of truth dic- 
tated by feelings of humanity, but falsehood for some pur- 
poses (as iu the illustration commonly given of misdirecting 
a murderer in pursuit of his victim) Is usually regarded as 
praiseworthy. But deceit which effecto a fraud is a breach 
of a legal duty, and at once brings into view a legal right. 

For practical purposes the law, following in this, as in 
so many other cases, the habits of ordinary speech and 
thought, treats a matter as one of right or of duty, accord- 
ing as the conception of right or duty is uppermost in the 
relation involved. .When we think of property or owner- 
ship wo conceive of it as a nexus of rights vested in the 
owner, not of duties imposed upon every one else to re- 
spect those rights; on the other hand, we always speak, 
and think, of the duty to exercise due care, or the duty to 
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be honest in mercantile dealings, aa such, and not as a 
right to have every one refrain iVom such negligence as 
may cause damage ; nor of a right that every one should 
not he deceitful to the point of detriment. This question 
of analysis is of some importance in connection with the 
rules relating to nominal damages. 

It is necessary to explain at the outset the various sorts 
of Damage of which the law, on the one band, takes c<^- 
nizance, and which, on the other, it disregards. 

First. There may be sabstantial damages without any 
legal injury or right to redress whatever. Every property 
owner, for instance, owns the space above his land to as 
great a height as he chooses to go. Consequently for dam- 
&%e caused to another by his use of this right the law gives 
no redress. It is damnum absque injuria, A landowner, 
for instance, wantonly and maliciously, and for the sole 
purpose of annoyance, erects a high fence on his own land, 
obstructing the lights of his neighbor. The lights are not 
ancient lights, nor has the neighbor acquired any right by 
grant or prescription. In such a case the law gives no 
redress.' 

Second. Tliere may be legal injury without any sub- 
stantial damage. This is called injuria sine damno. It 
is not to be snpposed that, because there is no sabstantial 
damage, there is no right of action. On the contrary, al- 
though the act may be a benefit, any legal infringement of 
a right imports damage, and entitles the plaintiff to a 
trifling sum called nominal damages, by way of redress, 
which may be regarded as compensation for the invasion 
of the right only. The judgment has also the effect of 
proving his right in any new controversy over the same 
matter, and for this reason it may be said that he must 
recover a verdict of some sort. For example, in a case of 
trespass on real estate, a verdict for the plaintiff is proof of 
' Mahan v. Brown, 13 Wend. 261. 
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title. For breach of all coutracts, &11 trespasses on real 
estate, all interferences vith easements, and all cases of tort 
where no substantial loss can be shown, tlie plaintiff is 
still entitled to nominal damages.' 

TTiird. Wherever actual damage is occasioned by 
legal injury, or the infringement of a right, the law gives 
substantial pecuniary redress. Tliia embraces the whole 
field of contract and the great body of torts. Those cases 
of tort, such as negligeiice, where there is no right of 
action without damt^e, form an exception. 

Fourth. ' Dam^e may be occasioned by the neglect 
(by way of act or omission) of a duty which in the 
absence of ensuing loss would be in law a matter of indif- 
ference. Such are all cases of hegligence and deception 
followed by loss.' 

Fijih. An anomalous class of cases exists where from 
reasons of public policy damage alone will give a right 
of action though there has been no breach of duty. 
Common carriers are, with certain exceptions, insurers 
against loss ; the owner of cattle escaping from his 

1 It ifl sonetimeB uiA that neither rfaranum aUqae injuria, nor i'h- 
juria sine damno will give aa action. " That no act characterized bj 
these uegatiouB is actionable ia, in the abstract, a tmiBm." 1 Snther- 
land on Damages, § 3. This is a mistake; it is odIj id the first case 
that the action fails. " I am not able to anderstand how it can be cor- 
rectly said, in a legal sense, . . . that injaria sine dnmno it not action- 
able. . ■ . Actual perceptible damage in not indtepenaable as the founda- 
tion ot an action. The law tolerates no farther inquiry than whether 
there has been the Tiolation ot a right." — Story, J., in Webb v. 
Portland Mfg, Co., 3 Sumner, 189, 192. 

* There are nndonbtedly cases of deception followed by loss where 
no right of action is given, as in the ordinary case of misrepresenta- 
tions in Bales ; bat here the reasou seems to be that the peraon who 
makes the representation ia under no obligation to disclose the tme 
facts ; or becanse the bnyer hod bronght it upon himself by not mak- 
ing enqniries. The damage was anited not by the defendant but hj 
the plaintiff himself. Cooley on Torts, *476. 
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control, is responsible for the consequences, though he 
has exercised due care. la England this rule has been 
extended to-the case of inanimate substances (e. </., water) 
brought on to one's premises.' In all the foregoing cases 
except the Qrst, the law awards pecuniary compensation, 
and it remains to consider on what basis the rales gov- 
erning this compensation rest 

The fundamental rule, as already stated, is that the 
remedy shall be commensurate with the injury sustained, 
so that, in cases of contract, the plaintiff shall receive a 
sum of money sufficient to place him in the same position 
as if the contract had been performed, in cases of tort in 
the same position as if it had not been committed.* 

The injury must be such as comes from the cause of 
action complained of, and none other. The amount of 
damages is determined by rules of law which neither court 
nor jury are at liberty to disregard.' 

While atl awards of damages must be pecuniar}', the 
elements of injury from proof of which the award is 
arrived at are of infinite variety. They may be purely 
pecuniary, as in the case of an action brought for breach 
of a contract to pay money ; they may have primarily 
nothing to do with money, as in the case of many suits 
for defamation. The pain suffered as the consequence of 
a railroad accident, the mental distress arising from the 
non-deliverj' of a telegram, are not in their nature pecuni- 
ary injuries ; the measure of the loss inflicted by them, 
however, must be pecuniary. 

To understand the rules governing the measnre of re- 
covery, another important principle must not be lost sight 

' Fletcher d. Rylands, L. R. 1 Ex. 265. 

" RockiTood V. Alien, 7 Mass. S54; IT. S. t>. Smith, 91 V. S. ai4; 
Baker i;. Drake, 53 N. Y. 211 ; Hobbes v. London & S. W. R7. Co., 
L. R. 10 Q. B. 111. When the damages are nomiiui], thej are still 
commenBDrate with the injnrr. 

' Walker u. Smith, 1 Waah. C. C. ISB. 
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of. All injury will be tonad to fall under two great heada, 
— gata prevented, or damage suffered. The principle, 
pervading the whole enbject, that ao damages can be re- 
covered which cannot be establiehed with certainty has 
been already noticed. But damages of one sort may often 
be established witb certainty, while damages of another 
aic incapable of proof. In such case, one means of ascer- 
taining the damages failing, we resort to another, and thus 
tbere sometimes seem to be different rules of damages for 
the same species of injurj-. "Cases not unfrequently 
occur in which ... it is certain that some loss baa been 
sustained, or dami^e incurred, and that such loss or 
damage is the direct, immediate, and natural consequence 
of the breach of contract but where the amount of the 
damages may be estimated in a variety of ways. In alt 
Buch cases the law, in strict conformity to the principles 
already advanced, uniformly adopts that mode of estimat- 
ing the damages which is most definite and certain." ' 
For the breach of a contract, for instance, in one case the 
profits which would have been earned may be given ; in 
another tbey are ruled out, and the plaintiff recovers 
the value of his time.' 

In the same way, on similar states of facts, rent will be 
given in one case, and interest on the money value of an 
article in another. The following are some of the alter- 
native measures of recovery: 1. Loss suffered. 2. Gain 
prevented. 3. The value of the use of the thing. 4. In- 
terest. 5. Difference between actual and contract value. 
6. Value of a bargain, less such expense as plaintiff must 
incur to obtain it.' 

^ Per Sbldbs, J., in Griffin i>. ColTer, 16 N. T. 489, 195. 

* HowB & M. Co. 0. BiysoD, 44 la. 1 S9, 1 63. In another case the 
valae of the plaintiff's time may be rnled out, and rent or the hire of 
a chattel of which he baa been deprived, ho awarded him. 

• PauiiigeT V. Thorbnm, 34 N. Y. 634. 
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In caae of sale with warranty there ie a regalar rule — 

th e difference be tween the thing as it is, and as iLwould , 

have b een had thft warran ty hpon trner. But Owing to the 
circumstances this rule may not be applicable, and then 
some other must be selected. So, the breach of contract 
being refusal to furnish an article to be employed in 
mannfacture, which cannot be procured in the market, 
and the vendee having to procure an inferior article, the 
measure of damages is not the difference between the 
contract and market price (for the latter cannot be 
shown), but it is cither the loss from hailog to use an 
inferior article, or from notreceiving an advance upon a 
sub-contract made in the oi'dinarj' course of business.' 
Where an article had been destroyed by the act com- 
plained of, the question often arises whether in addition 
to its value, other dam^es may be recovered representing 
gains which would have come from its use. If these 
gains were within the contemplation of the parties and 
can be certainly proved, there is no reason why they 
should not be allowed. Otherwise the alternative rule of 
allowing interest on the value comes into play, this interest 
being now the best measure attainable of the value of the 
use,' 

But for the power of the law to select an alternative 
rule of damages in this way, there would often be a failure 
of justice, 

> McHote D. Fnlmer, TS Pa. St. 36S. 

1 Thomas B. & W. Hfg. Co. i;. Wabash St. L. & P. Bj, Co., 6a 
Wis. U2. 
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The rule of Certainty pervades the entire Held of tort 
and contract. It is not peculiar to the law of damages, 
but is a universal rule of evidence, which, stated as a 
general principle, seems little more than a truism. It 
<!erives its great importance in our s^'stem from the fact 
of the control exercised by the court over the jury with 
reference to proof. 

As already stated, any fact which either party desires 
to establish in a court of common law is proved by evi- 
dence submitted to the jury, but only by permission of 
the court, under the rules governing the admissibility of 
evidence ; and every decision of the court admitting or 
rejecting proof offered is subject to review on exceptions 
taken during the trial. In the same way, alt the instruc- 
tions given by the court to the juiy as to the force and 
effect of the evidence admitted are subject to exception, 
and the verdict as a whole is, on appeal, examined in tbe 
light of the evidence, to see whether it can be sustained. 
To warrant the affirmance of a verdict, it mnst obviously 
be based, not on speculation or hypothesis, but on proof 
certain in its natnre, and, even to warrant the admission 
of evidence, it must be clearly evidence of matters of fact. 
And so, when the damages recoverable for a wrong or 
breach of contract are to be establislied, the nature and 
origin of the injury mast be proved with such reasonable 
certainty as tbe nature of the case admits. Damages 
" mnst be certain, both in their nature and in respect to 
tbe cause fh)m which they proceed." ' 

1 GrifBn V. Culver, 16 N. Y. 489, 495 (ptr Sbldbr, J,). 
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Most of the illustratiODs of the rule arise in actions for 
breach of contract, turning on the qnestioa of gains pre- 
vented, or profits ; in cases of tort affecting the person, 
There the injnry is in whole or in part non-pecuniaiy, and 
where the jury has a diacreUonary control, the rule is of 
less importance, because the extent of non-pecuniary in- 
jury is always more or less anoertain ; but where the 
injury is one ie property, or pecuniary rights only, the 
rule of certainty applies exactly as in contract. 

When it is said that the rule in the cases of non-pecuni- 
ary injuries is of less importance, it is only meant that 
fVom the nature of the case pecuniary standards of cer- 
tainly, market values, etc., cannot be applied. But the 
evidence given must be of facts, and not of conjecture. 

Id some cases it happens that the claim of expected 
profits as the measure of damages is denied as uncer- 
tain ; bnt at the same time evidence of past profits ta 
admitted as having a tendency to show the value of the 
ose of the thing of which the plaintiff has been deprived. 

Roles. 

1. Damages must be certain, both in their nature amd 

in respect to the cause from which they proceed, 

2. ffypotheticat or speatlaiivs damages ore not re- 

coverable, 

Illdstkations. 

(a) A contractor i^eeg to fumiah marble from K. & M.'s 
quarry to erect a building for a stipulated price. The marble 
is delivered for some time, when the contract is broken by 
a refusal to receive any mor«. The profits which would have 
been made are recoverable. > 

1 MaatertoQ v. The Mayor, 7 Hill, 01. 
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(A) D. mokes a coDtraot to go aa master on a whaling voyage 
for a certain percentage of the profits. Seing wrongfully dis- 
missed, he can recover his share of tiie earnings, both before 
and after his removal.^ 

(c) One partner snes another for breach of the copartner- 
ship articles in dissolving before the time fixed. The damages 
are the pro&ta which he would have made, and as bearing on 
this qnestion, evidence of the past profits of the business is 
admissible.' 

(d) A tenant is wrongfully ejected by his landlord from prem- 
ises where be was established as a jeweller; he is entitled to 
recover for loss of profits.* 

(e) A landlord, by cutting off steam power, destroys his ten- 
ant's business. He is responsible in dam^ea for loss of profits. 
Evidence of the extent of the business and profits previously 
made is admissible.* 

(/) In an action for personal injuries, a book canvasser, re- 
ceiving for bis services a certain percentage on sales, is permitted 
to testify to the amount of his annual sales, for several years 
prior to the injury. The evidence is admissible.* 

(g) H. sues C. for overflowing his land and preventing its 
cultivation, His measure of damages is the fair rental value of 
the land, and not the value of crops which might possibly have 
been made, less the cost of producing and marketing them.* 

(h) Seed Bold is warranted good, but does not produce a crop. 
The expected profits are entirely speculative, and the measure of 
damages is the cost of the seed, the value of the labor in pre- 
paring the ground, less any benefit to the land resulting from 
such labor, together with interest.^ 

' Dennis v. Maifleld, 10 Allen, 138. 
' Bagley r. Smith, 10 N. T. 489. 
» AllisoD V. Chandler, 11 Mich. M2. 

* Chapman u. Kirby, 49 III. fill. 

* Ehrgott n. The Major. 96 N. T. B64. So of the past earnings of 
professional men, or any one living by his labor. Sedg. on Dam. g 1 80 
no, c. To get at the value of the plaintiff's time, through his past 
earning capacity as shown by actual earnings, is ninally the natnial 
metliod of proof. 

* City of Chicago v. Haenerbein, 85 HI. 5M. 
' Ferris o. Comstoci, 33 Conn. 513. 
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(i) In a similar case the seed is of inferior qaalitj, and pro- 
duces an inferior crop. Tlie uncertainty of the quantity of the 
crop, dependent upon the weather and season, is removed, and 
the measure of damages b the difference between the value of 
the crop raised and the value of the crop as it should have been.* 

(f) The cause of action is bread) of a contract with B. to 
furnish him a hall for performances of a theatrical company, 
B to receive half the gross receipts. The measure of recovery is 
not conjectured profits, but the expenses of preparation for 
performance.* 

(it) A telegraph company negligently delays the transmission 
of a messj^ directing the purchase of property. In conse- 
qneuce of the delay no purchase is made by the person to whom 
it is addressed, and the price advancing, he does not purchase 
at all. There is no proof that the sender gave the order in ex- 
pectation of profits on an immediate resale; nor that he could 
have resold at any subsequent time. He cannot recover for lost 
profits, and his measure of damages is the cost of transmitting 
the message .* 

(f) In an action for the price of an engine, the defendant 
cliums to reduce the damages by showing non-delivery at the 
time agreed. The engine was to have been used in a will, and 
the vendee through the delay loses the use of certain machinery. 
The measure of damages is sot the possible profits, bat the fair 
value of the use during the period of delay.* 

(m) Jn an action for the price of a steamboat, the vendee 
claims the right to deduct from the contract price loss of profit 
on trips that might have been made but for defects of construc- 
tion. Such damages are not recoverable.* 

(n) The cause of action is hreach of contract for non-payment 
of money. Profits which might have been made by employing 
the money are speculative, and cannot be recovered.* 

(tt) In>actton for personal injuries, no evidence of the value 

1 Wolcott l>. Mount, 36 N. J. L. 363. 
' Bernstein i>. Meech, 130 N. T. 354. 
' W. U. Tal. Co. V. HaU, 124 U, 8. 444. 
• Griffin v. Colver, 16 N. T. 489. 
> Blauchard i>. Ely, 21 Wend. 843. 
Greene v. Goddard, 9 Met. 213. 
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of the time lost by the person injured ia given, nor are any faets 
proved from which iU value cau be estimated. Tiie court 
charges that, if entitled to a verdict, he is entitled to 
"compensation for the time loat." On exception to this 
portion of the charge, the judgment is reversed, and a new 
trial ordered,* 

(p) The action is to recover for personal injuries. Plaintiff 
had been engaged in the tea-importing and jobbing business. - 
The profits, resulting partly from the services of his partner, are 
uncertain. Evidence of past profits is inadmissible,' 

($) M., a Gsherman, sues W. for injury to a fishing-net. It 
would have required ten days to restore the net, but this was not 
done. The plaintiS can recover the cost of repairing and reset- 
ling the net, and the value of its use for the ten days, but not 
such prospective profits as might have been made during that 
period.* 

(r) In an action for personal injuries by a railway coupler 
and switchman, receiving 91-30 per day, he is asked, as a wit- 
ness, as to his prospects of promotion to better paid employ- 
ment. He testifies that he thinks he would have been promoted; 
that there ia " a system " by which " if a man falls out you 
stand a chance of taking his place," and that yard-conductors 
obtain a salary from 9S0 to S76 per month. The evidence of 
tbe chance of promotion is inadmissible, as being too uncertain 
to be submitted to the jury in connection with the wages of 
employees in the superior employment.' 

(s) U. and others are prevented by the act of the defendant 
from naiug their coal lands tor a year. The measure of damages 
is not the possible profits, but the value of the use. Evidence 
b, however, admissible for the purpose of shewing the value of 
the use of the rights taken, of the quality and quantity of the 
ooal, the expense of mining, the nature and extent of the 
facilities for transportation to market, the extent of the de- 
mand, the coat of placing the coal on the market, and its mar- 

' Leeds v. Met Gas Light Co., 90 N. T. 26. 
s Masterton v. Mt. Vecnon, 58 N. Y. 391. 

* Wright V. Mulvaney, 7S Wie. 89. 

* Bichmond and DanTiUe R. B. c Elliott, 149 U. S. 266. 
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feet price, (All of these taken together would aecessarily tend to 
show the possible profits.) ' 

(f) L. bujB W.'b interest in a patented article, and agrees to 
put it on the marhet and pa; W. $5000 from the net profits. 
On breach of the contract, the plaintifi cannot recover profits 
" which might probably hare been made ; " but if no profits are 
proved, only nominal damages.' 
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CHAPTER ni. 

BULBS OF EXCLUSION. 

The nhole law of damages may be stated in the form 
of a single proposition: compensation mast always be 
commensurate with injury. Before examining the sub- 
ordinate rules into which this very general formula re* 
solves itself when applied in practice to particular cases, 
it is necessary to notice certain rales of exclusion which, 
together with that of Certainty, reduce the field of actual 
compensation within much narrower limits than might 
perhaps have been anticipated. Some of these rules 
are frequently criticised as illustrations of the arbitrary 
and imperfect character of the law, and as if they might 
conceivably have been omitted altogether. It is believed, 
however, that they rest upon a foundation of principle, 
and cannot be disregarded without impairing two essential 
requirements, — certainty of proof, and uniformity of law. 

1 . As to the first and most constantly recurring of these 
rules of Exclusion, there is fortunately no dispute. The 
damages must be commensurate with the injury, but only 
so far as the injury proceeds fVom the cause complained 
of. This subject will be examined more fully elsewhere. 
Here it is only necessary to call attention to the fact that 
the rule is founded upon common experience of the rela- 
tion between cause and effect In an action for trespass, 
no one at the pi-esent day would be permitted to show 
that the trespasser was a witch, and had by means of a 
spell injured his cattle. Such is not a conceivable result 
of a trespass. In an action for a simple assault, evidence 
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that the persoD assaulted had suffered in his reputadoa 
for honesty wonld be irrelevant.' 

In the same way, though the plaintiff may be able to 
show a clear cose of injary, yet if he voluntarily enb&aces 
it, the enhanced damage is not due to the cause of action, 
but to his own act The law expects that every one who 
is injured by another will use ordinary prudence to malte 
the consequences as light as possible. A pei-son injured 
in a railway collision may have a right of action, but if by 
refusing to employ a surgeon, he makes a shght injury SO 
much more serious than it would otherwise have been that 
he dies, his death is to be laid at bis own door, not at 
that of the railway company." 

2. The next principle to be noticed is that no recovery 
can be bad for remote damt^es, that is, for such damages 
OS are connected with the cause of action, but not so 
closely that responsibility can legally attach to him who is 
to be made answerable. The law cannot trace, because 
the human mind cannot trace, the operation of any given 
cause beyond a certain distance ; every cause in operation 
at a given time produces effects, which in their turn are 
tlie causes of other effects, and it very soon becomes 

1 For a case in point nee Hntchiiuon v. Snider, 13T Fa. St. I. 

" This is called the rale of SToidaMe coaseqnences. See ch.vi. 
An analogous role limiting the right oi action itaelf is that of contribu- 
toi; negligence. Precisely as no damage can tie recovered wbich does 
not flow from the caose of action complained of, so if there has beta 
negligence on the defendant's part, jet if the negligence on the 
plaintiff's part contributed to prodnce the caase of action, there iw 
no wcovery, becaoM there are no means of proving with certainty 
whether the plaintiff'B negligence was an essential part of the cange 
or not. The role of contrihutor; negligence, however, which re- 
itricta recovery to the injury so far as it proceeds from the canse of 
action difiers from that jnst noticed in being purely technical. Under 
other systema than that of the common law, as in Admiralty, in case of 
mutual fault the loss is apportioned. It is merely mentioned here 
becanse it is apt to be mistaken for a rale of damages. 
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imposBiblo for tbe mind to determine that any g;iTen effect 
which it perceives is the result of the cause of action, any 
more than of some secondary cause. If A. fells B. to the 
earth, and B.'s skull is fractured, the chain of cause and 
effect is plain enough. But in moat cases the matter is 
not so simple. Sparks from an engine set dry grass on 
fire, and the fire is communicated to a distant hay-rick 
which is close by a dwelling. The fire spreads from the 
hay-ric-k to the dwelling, which burns to the ground. 
Here it may be a nice question whether the causa causans of 
the injury is tbe sparks from the locomotive, or negligence 
in placing the hay-rick too near the dwelling. 

Where a human act or omission has set in motion a 
train of consequences, the intervention of an independent 
will may produce a result entirely nnexpected, Such a result 
is regarded as a remote consequence of the original cause. 
A seaman is engaged frauduleutly to go to Peru on a 
vessel which proves to be a privateer. In a Peruvian 
port he goes ashore to consult the authorities, and is 
arrested and imprisoned as a deserter from the Peruvian 
army. This consequence is too remote for compensation.* 

8. In all ordinary actions of Contract, only pecuniary 
elements of injury are considered. Fain of mind and 
anxiety are excluded. The reasons for this rule are prob- 
ably three-fold. First, the evidence of the suffering, 
must, in the nature of the case, came wholly from the 
person injured, and may be grossly exaggerated or even 
invented for the occasion. Second, different people suffer 
anxiety arising from such causes in diffferent degrees, and 
there is no common measure of the suffering. Third, in 
general, as a matter of fact, the natural and probable 
consequence of a breach of contract is the loss of money 
or money's worth. 

Almost all contracts are of this description. But con* 
1 Barton v. Bukerton, L. B. ! Ex. 340. 
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tracts are made of which the valne does not lie wholly, or 
even at all, in pecaniary advantage. Such is a promise of 
marriage, and such is also a contract Tor the delivery 
of telegraphic messages relating to family aflTairs, and 
interests non-pecuniary. In the former case QDiversalty, 
and in the latter, in some jurisdictions, the rale ccaaes to 
govern, the natural consequence of the breach being non- 
pecuniary. 

4. It is an invariable rule in all actions for the recovery 
of money only, that the plaintiff recovers beyond the 
amount of the debt merely the interest on the money 
while withheld.* It may be that the failure to receive the 
money has involved him not only in other losses, but in 
absolute ruin. He is nevertheless restricted to interest, 
or the value of the nse of the money while he is kept out of 
it. To one nnfamiliar with the difficulties of proof which 
limit all attempts at perfect compensation, this must seem 
a harsh rule, but its foundation probably rests upon the 
fact that the causal connection between the non-payment 
of the money and the other losses is never capable of 
exact proof. 

The general rule is that damages in contract must be 
such as flow naturally ftom the breach, or such as may 
be supposed to have been in the contemplation of the 
parties as the result of the breach. But what damages do 
flow natarally from the failure to pay money? It cannot 
be said that, beyond the loss of interest, there is any 
normal rule on the subject, for it depends on the oircnm- 
stances in each particular case of the person who is to 
receive the money. It may produce merely annoyance. 
If his credit is good he may be able to pi-octire the 
money elsewhere at once, and lose nothing but the in* 
terest. Even without any mercantile credit whatever he 
may have property by pledging or mortgaging which he 

1 British Col. S. M. Co. f. Nettleship, L. R. 3 C. F. 499, SOS. 
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may make himself whole. Whether he procarea the money 
or not will depend very often upon his individual vigor 
and readiness. So that in general it is not possible to say 
that the breach has any certain result except the loss of 
interest, while it is difllcult to imagine a case in which 
the defendant could possibly contemplate the precise con- 
sequences of the breach as probable. To take an extreme 
case, suppose the failure to pay is immediately followed 
by bankruptcy. Is this the result of the breach of con- 
tract, or chiefly of causes long antedating it? In a par- 
ticular case the question cannot be answered without an 
examination into the affairs gf the person injured, similar 
to that resorted to in case of proceedings supplementary 
to execution, but far more difficult, because the issue raised 
would not be merely whether the person was devoid of 
property, but whether his being destitute was the result 
of the failure to pay him a certain sum of money at a 
certain day, and whether the defendant bad any reason to 
anticipate such a result. Stated in this way, the reason 
of the rule limiting the recovery to interest is sufficiently 
apparent.^ 

5. The nile of exclusion which often seems nT«^ severe 
is that the prevailing party in an action at law is aUowed 
to recover nothing either for the expenses of the litigation, 
or for his loss of time while engaged in it.' 

A common-law judgment in an action for dam^es gives 
to the successful party only his taxable costs. These con- 
sist of small fees, bearing roughly a certain relation to the 
length of the period 'covered by the litigation. They may 
have been originally intended as compensation for the 

' See Greene v. Goddacd, 9 Met. 212, in which the cnle allowing 
nothing but interest ig traced to the oneertainty which would attend 
any attempt to estimate tlie profits which might hare been made from 
the employment of monej. This is final as Co gains ptevented; and it 
seems to apply jtist as clearly to lose suffered. 

* Oelrichs V. Spain, 15 Wall. 211, 230. 
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time wasted in tbe Boit, but they answer no such purpose 
now. For the counsel fees paid, no compensation has ever 
been made.^ 

At first sight this rule may seem unjust, but there is 
much to be said on the other eide. First, if the plaintiff, 
on recovering a vei'dict, could saddle bis opponent with 
the money paid or due to counsel, it would clearly be neces- 
sary to allow the defendant the same right. But this 
would tend to encourage speculative litigation. Again, 
should either an unsuccessful action, or an unsuccessful 
defence entail this consequence? An unsuccessful suit, 
or defence is neither a breach of contract nor a tort. 
The plaintiff certainly has violated no rights of the de- 
fendant by suing him. On the contrary, he has exercised 
a right guaranteed to him by law. The verdict, it is true, 
may establish that the plaintiff has no cause of action ; 
but in ninety-nine cases out of a hundred he supposes 
himself to have one, and his motive in suing is immate- 
rial. Consequently, if tbe defendant has been obliged to 
engage counsel, it is at most the result of a mistaken view 
taken by the plaintiff of his own position. For, although 
a party is supposed to know tbe law, he is not by any 
means supposed to know all tbe facts in advance, — for 
many of these may be within the exclusive knowledge of 
his adversary. As a rule, the law allows the assertion 
of rights without regard to motive, and if it be contended 
that the plaintiff should pay the defendant's counsel fee 
because be instituted thesuit without Justifiable cause, this 
would make necessary the determination of the very issue 
which the law declares irrelevant, — why did the plaintiff 
bring the suit? 

> The practice recognized in gome jntiadictiona, that the juiy nntj, 
when exemplary damageB are recoverable, take into accoont counsel 
feei IB not reidl; an exception. Id auch jariBdictiomi tbej ore not al- 
lowed as part of the plaintiff's legal compenaaCion, nor area oi couomI 
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Bat ttie right of the plaintiff to a couoBel fee stands on 
no better footing. If the plaintiff bos an untrammelled 
right to sue, the defendant has an equally perfect right to 
defend. In actions of contract a positive rule of law pre- 
cludes all inquiry into motive ; in actions of tort, nhea evil 
motive is proved, the Jury, as a rule, have the right to 
give exemplary damages. To allow counsel fees in addi- 
tion would be manifestly oppressive. 

Bat tlie fundamental difficulty is the impossibility of 
determining to what extent and to what amount the 
counsel fees of one party are caused by the wrong or 
breach of contract committed by the other, and how far 
these expenses have been swollen by indcpeudent causes. 
It may be that the defendant would have settled without 
suit^ if the opportunity had been afforded him, in which 
c^e the cause of the litigaiion can hardly be said to be 
the act of the defendant. It may be that counsel have 
tlu'ough want of skill, recklessness, etc, made the expenses 
unnecessarily great ; in this case so much of the ex- 
penses as came from this cause was certainly not due to 
the defendant 

That this Is the true explanation is conBrmed by the 
exceptional cases in which counsel fees are allowed, — not 
in the original suit, but where litigation has been directly 
occasioned by the wrong or bi-each of contract of the de- 
fendant. Thus, when a contract, made by A. to submit 
B.'s claims to arbitrators, is broken by him, and B. has 
retained counsel, and been at trouble and expense in 
preparing for the trial, each expenses may be recovered. 
But the principle that they must have been caused by de- 
fendant's wrong is not lost sight of, and hence they are 
only recoverable in so far as they were not available for the 
trial of the case befora tbe ordinary tribunals.' And so 
in an action for breach of covenants of seizin or of war* 
I Ponil V. Harris, 113 Mass. 114. 
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rantj', the counsel fees ia the eviction suit, if reaeouably 
defeudedj are recoverable.' And, generally, whenever a 
part; is called upon to defend a suit founded upon a wrong, 
for which he is held responsible in law, without misfeaa- 
ance on his part, but because of the wrongfal act of 
another against whom he has a remedy over, counsel fees 
are, if he has notified the other to appear and defend, the 
natural and reasonably necessary consequences of the 
wrong of the other.' 

Rdlks. 

S. No recovery can be had for damages attribittabU 

to any cause other than the cause of actUm. 

4. No recovery can be had for remote damages, 

5. In actions for breach of a contract, the advantage 

to be derived from which it money or money's 
worth, the parly entitled to such adoantage can 
only recoi'er for elements of injury pecuniary in 
character. 

6. Jn actions for the recovery of money only, no dam- 

ages are recoverable, beyond the prineipat aum, 
with interest. 

7. Xn an original proceeding there can be no recovery 

for time or money spent in the Utiffotior 
costs. 

1 Rjenon V. Chapman, 66 Me. 557. 
* Weatfield b. Mayo, 133 Mass. 100. 
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CHAPTER IV. 

TOKT AND CONTBACr. 

Two coDflictiog tendencieB are perceived to be at work 
in the law of damages, whlcli, onue understood, explain 
many apparent incoosieUnciea. One is a tendency to 
aseimilate the rules governiug in tort and contract ; the 
other to separate tbem by a permanent line of division. 

To account, firBt, for their historical separatioa, tliei'e 
is the reason already referred to, — that tojt long antedates 
contract, and that originally the damage sufTei-ed from a 
tort was ti'eated as a matter of fact, which the jury were 
to report to the oomt, like any other. To understand the 
change effected by the process of time, we must first imag- 
ine ourselves in a state of society in which there are no 
legal rules of damages at all, in which contracts can liardly 
be said to have any existence, and in which injuries to the 
person, and very simple forms of interference with property 
seems to have constituted the chief business of the courts.* 
In such a state of society civil injuries consist wholly of 
torts, that is, of overt acts infringing definite rights, and 
in the case of snch acts, the neighbors of the parties are 
called in to t«ll the court what damage has been done. It 
is a matter peculiarly within their knowledge. 

Gradually, with tlie prioress of society, and the devel- 
opment of new relations in the business of life, contract 
comes into view, and this necessarily is a matter with 
which the jury has little to do. The agreement consists 
of a promise to do or reftain from doing something ; it is 
1 Pollock and Haitland, 19. 
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either express, or implied by the law itself from the cir- 
cumstsnccs. In either case, the validity of the promise, 
its iaterpretation, the effect of its breach in giving a right 
to redress, and the extent of the redress are matters pecu- 
liarly fitted for the consideration of the court. Con- . 
sequentiy at the fouDdation of our system we find the 
measure of dam^es in tort remitted to the jury absolutely, 
while the measure of damages in contract soon shows ^ 
s^s of being regarded as a question of law. 

The establishment of rigid forms of action and rules 
of pleading necessarily have the effect of strengthening 
this tendency. In ekht, in debt on bond, or assumpsit, 
the measure of recovery does not depend on the facta of 
the transaction, but on the proper interpretation of the 
writ and tUe language employed by the pleader. The 
jury know notliing about it, and if they did, would be 
incompetent to decide the question. Meanwhile the func- 
tion of the jury slowly changes. Instead of being called 
in to tell the court what the facts ai'e, it giaduallj' becomes 
itself a tribunal of fact, no longer reporting matters of its 
own knowledge, but deciding questions of fact submitted 
to it, in accordance with the testimony of witnesses pro- 
duced by the parties, and under rules of law as to its 
admissibility laid down by the court When this change 
is accomplished, however, we find the jury still in control 
of the damages in tort, not in the primitive way of report- 
ing what damt^e has been done, but of ascertaining from 
the evidence what it is, Tt is now said that in actions of 
tort the jury have a " discretion" as to the quantum of ■- 
damages ; that is, that while both in tort and contract the 
niles of law are binding upon the jury, in tort the jury 
may (within certain limits) give such damages as theyj 
think proper. 

If the process had stopped here, it might be supposed 
that GaB " discretion" was nothing more nor leas than thfl 
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remiuDS of the early arbitraj-y poner of the jury in all 
cases, and tliat, aa it had been eradicated lu controut, bo 
too it would in time disappear in tort. 

Sach, however, has not been the result Although 
forms of action and rules of pleading have been swept away, 
and although even in some jurisdictions it has long been 
unnecessary in framing a cause of action to state wbetlier 
the defendant is sued in tort or contract, the distiDction 
is still recognized as of binding force wherever the com- 
mon law exists.* It is a matter of the commonest occur- 
rence for a judge on appeal in cases of tort to say, "-These 
' are not the damages which I should have given, had I 
been on the jury, but the jury have decided the matter 
and I cannot interfere." 

For this persistence in the control of the jury over tort 
and the development of a " discreUon " not existing else* 
where, there must obviously be some reason growing out 
of a difference in the nature of tort and contract, and 
such, now that forms of action and special pleading have 
disappeared, can readily be seen to be the case. Kow 
that most purely technical rules are gone, and the recovery 
corresponds with the right, what may be termed the 
natural division between tort and contract comes into 
view. This line is one growing out of the nature of the 
iujury inflicted by the act or omission complained of. 

All substantial injuries may be broadly divided into 
such as are naturally estimated by a pecuniary standai-d, 
and such as are not. The former embrace all ordinary 
cases of contract, and all injuries to property, where there 
are no circumstances of aggravation growing out of the 
cAoroc^er of the act. A trespasser, for instance, upon 

1 In MaasaclmaettB the declaration most rtate whether the action 
eonntU in tort or contract. In New York this ia not required. Never- 
theleSB, the relation of conrt and jnr^ aa to damagei in tort and con- 
tract respectively in the two States ia the same. 
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land, breaks down a fence. The damages are the cost of 
repairing the fence ; the repairs once paid for, the laud 
onner is no worse for the trespaBS. But sappose that the 
trespass iovolves insulting conduct, and an assault and 
liattery resulting in an illness ; not only has there been 
pecuniar; damage, measured by the cost of repairs, and 
medical expenses, but injury to the feelings, violence to 
the pei'son, and physical pain. Now for these last three 
the law can furnish no rule of recovery. It Is obviously a 
matter of good sense and discretion to determine how 
much noD-pecuniary damage there has been, and how 
much money shall be paid for iL Once decided, unless 
the discrepancy between the damages allowed and the 
facts as to the injury proved is very glaring, it is impos- 
sible for any tribunal of review to say that it is wrong. 

Bearing this, and the 'early history of the subject in 
mind, we should expect to find that with the disappear- 
ance of the strict rules of pleadiog aud the forms of action, 
Uie discretion of the jury would be confined to cases 
of injury which are not uaturally measured in money, and 
that all others would be governed by fixed rules. If this 
is not substantially the law to-day, it is ceitainly towards 
this goal that the law is in every direction tending, aud it 
is the goal which it has in many cases reached. In other 
words, in all cases of injury naturally measured in money, 
whether arising iVora breach of contract, or invasion of 
property rights, there is a growing assimilation of the 
niles in tort and contract. In all other oases the line 
of division between the two exists, and must, so long 
as our present judicial machinery is preserved, continue 
to exist. 

It wiU be noticed that all cases purely personal, e. g., 
lusault and battery, fall within the control of the jury ; and 
not only this, but that wherever injury to property right is 
complicated with personal injury as coming from the 
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same canee of action, the same result follows, for the two 
classes of injury cannot be separated. The control of 
■ the court appears whenever the case involves rights non- 
pereonal only. 

It is unnecessary to discuss here in detail the principles 
upon which the " discretion " of the jury is exercised. In 
some Jurisdictions, the damages which it gives for dod' 
pecuniary injaries (t. e., paio, mental suffering, &c.) are 
treated as strict compensation. That is, in tlieory, the 
sum of money awarded corresponds exactly with the 
injury inflicted, notwithstanding tliat the jurj' is spoken 
of as having a discretion as to the amount. In others they 
have tlie right to give in addition to compensation for 
such injuries in aggravated cases of wrong, — where the 
act is characterized by circumstances of insult, outrage, 
oppression or recklessness, — what are called " exem- 
plary" damages, intended at once to redress the outrage 
and to punish the defendant. This doctrine shows the 
clearest traces of the Jury's former comprehensive power. 

One principle as to the discretion of the Jury is uni- 
versally established at the present day. It is no longer as 
it once was, arbitrary. In cases of damages for non- 
pecuniary injury, and even in those in which exemplary 
damages are allowable, it is restrained by another prin- 
ciple — that the verdict must neither be plainly inadequate 
nor plainly excessive. In such cases it is assumed by the 
court that it is the result either of prejudice, passion, or 
ignorance, and is not allowed to stand. 
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Tbe rule of certainty separates hypothetical and speca- 
lative damages from those which are capable of the proof 
required by law, and precludes recovery for the former. 
Closely connected with it is the rule by means of which 
the responsibility for the consequences of acts is deter- 
mined, — that of proximate cause. 
9 That considerable confasion exists on this subject ia 
not to be denied. Judges have frequently recognized 
it with regret, and innumerable efforts have been made to 
place the matter upon a clear footing, which have not 
been altogether successful. The difficulty arises from its 
inherent complexity. The question of proximate cause 
involves not only the relation of cause and effect as it 
exists in nature, but this relation as it is affected by the 
principle of legcU liability for consequences. It presents, 
moreover, at the outset, two distinct legal questions : fint, 
is an observed effect so connected nith a human agency 
that the latter must in law be held reaponsihle for it? 
second, liability in law for an act being established, how 
far in the sequence of its effects is the burden of this 
liability to extend? 

The view taken by the law of the relation of cause and 
effect in nature does not differ from that ordinarily acted 
upon in the affairs of life ; in fact it may be said to follow 
it closely. But the question which has to be answered in 
a court of law is partly one of cause and effect, partly one 
o£ proof, partly one of public policy, and partly one of the 
nature of the wrong complained of. 
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The following broad line of division distinguishes the 
cases. An injury has been suffered by A., and one of the 
contributing causes Is alleged to be the act or omission 
of B. Is B. liable f Tliere is no question here as to the 
proxiniateness or remoteness of particular iUmt of dam- 
age. In all other cases tbe liability for some consequences 
ia establiBhed, and the question now is, to what beads of 
damage does tbe liability extend? 

It is in this second class of oases that tbe division 
of damages into direct, proximate, consequential, and 
remote becomes of importance. 

The action is to recover damt^es to wool, delivered to 
a carrier for transportation from S. to A. The facts are 
that owing to the carrier's negligence, tbe wool arrived six 
days late at A., and while there was submerged by a sud- 
den flood. The wool was intended to go to a tbrther 
point, and but for the delay would have gone on and 
escaped tbe flood. The carrier is not liable. The flood 
is the proximate, the earner's negligence the remote cause 
of the injury.' 

An aeronaut ascends in a balloon and descends in plain- 
tiff's garden. He is in a perilous situation, and calls for 
help. A crowd thereupon breaks through the fence Into 
tbe garden, and beat and tread down tbe fruit and vege- 
tables. The aeronaut is responsible not only for the 
damage done by the balloon, but for that done by the 
crowd,* 

Here some liability for the trespass does not admit of 
dispute ; the question to be settled was whether the law 
would go further and treat the dam^e done by the crowd 
as a consequence of the cause of action, entiuling respon- 
sibility. In an action of slander, the words proved 
charge the pontiff, a minor, about eighteen years old, 
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liTing irith her father, witb vidous conduct- The com- 
plaint 8tat«s that vithin a month of the slander, the 
plaintiff's father had promised her a silk dress, and a 
oonrse of music lessons, and after having heard the charge, 
be refused to perform the promise. The evidence is that the 
father disbelieved the charge. Tbe action cannot be sus- 
tained ; such treatment of a daugliter is not a proximate 
result of a slander which is disbelieved.^ 

So far as human acts are concerned, the fundamental 
assumptions of the law are: 1st, that the will is free; 
2d, that every one is liable for the natnral consequences 
of his acts. When it is said, however, that the law 
assumes the will to be free, no more is meant than that 
under ordinary circumstances, the individual is assumed 
to have a freedom of choice, and is consequently respon- 
sible for what he does. Experience shows th.it this prin- 
ciple does not always hold true ; and that cases frequently 
arise in which the will is acted upon so powerfully by the 
will of others that it becomes irresponsible, and in such 
cases the law holds the third person as responsible who 
has produced the result, — not the intermediate person, 
through whose immediate acts the injury has arisen. In 
the so called Squib case ' tbe defendant throws a lighte<1 
squib into a market house. It falls upon the stall of 

A. Be to save himself throws it upon the stall of B. 

B. also throws it away, and it strikes tbe plaintiff and 
pats out his eye. The defendant is responsible. The 
action of the intermediate ageuts is r^arded as in- 
voluntary. 

But wherever the independent act of a third party inter- 
venes, this interrupts the chain of causation. It is often a 
nice question whether such interruption has been caused 
or uot An action, for instance, is brought for injury 

> Anon., 60 N. T. 262. 

' Scott V. Shepherd, 2 Wm. Bl. 89a. 
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cftiiaed by an explosion of nitro-glycerine. The gronnd of 
liability relied upon is the storage of the nitro-glycerine 
by S. in a magaziQe on the defendants' lands, with their 
consent The explosion takes place, not in the magazine, 
but at a distance from it, through the negligence of B., 
an incompetent servant of S., but still on defendant's 
lands. B. was, under S.'s orders, removing the nitro-gly- 
oerine, but not for a purpose connected in any way with the 
consent given to store it on defendant's lands. The cause 
is remote, and there ia no liability.' On the other hand 
A., through B.'3 fault, has received an injury, which 
without a surgical operation will cause his death. He 
employs a competent surgeon, through whose mistalie 
the operation is not successfhl, and the patient dies. The 
proximate cause of his death is not the surgeon's error, 
but B.'s tort.' 

In such cases the question of proximate cause is gener- 
ally presented f^e from complication with the question 
how far the law will trace the consequences of an act ; 
and the reason is that it is the damage itself as a whole 
which raises the question. 

In all other cases, however, the matter is very different. 
The question of liability is determined at the outset by 
the existence or non-existence of a right of action. If in 
Contract, there has been a breach, if in an action for 
defamation there has been a liliel, in a case of interference 
with real property rights there has been a trespass, a right 
of action exists which will at least entitle the plaintiff 
to nominal damages, and the remaining question is how 
far the law will trace the consequences of the defendant's 
act. 

It is frequently said that it is impossible for the Uw to 
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compensate for all the effects of a wrongful act} because 
the immediate results of any act are soon complicated by 
the intervention of new causes, themselves producing new 
effects, so that we cannot say that a given effect was, in 
the order of nature, produced by a given cause. But this 
is not the only reason. The effort of the law ia to estab- 
lish the pi-inciple of liability for consequences, and for 
this purpose it sometimes establishes certain rules, accord- 
ing to which it declares that where a certain connectiou of 
cause and effect exists there is liabiliLy, otherwise there ia 
none ; that liability for consequences being established by 
a wrongful act, certain damages shall be allowed, and 
certain others shall not The rules of exclusion already 
considered shut out damages for reasons drawn from the 
law itself, not from nature. 

It is, as baa been just said, from the necessity of de- 
termining to what heads of damage compensation for 
liability decided by law to exist shall extend, that damages 
are classified as direct, consequential, proximale, and 
remote. Direct damages are those which are so closely 
connected with the wrong complained of that they may be 
said to be involved in the assertion of the right of action. 
In the case of personal injury, bodily injury and pain; 
in that of libel, damage to reputation ; in that of conver- 
sion, loss of the tiling converted ; in that of trespass upon 
land, damage to the property ; in that of the breach of a 
contract, tJic loss of the advantage which was the object 
of the contract, — are all direct.* Proximate damages 
(which include direct damages) are such as flow proxi* 
mately from the cause of action, that ia, are so connected 

» Fleming v. Beck, 48 Rt St. 309, 313; Sqniro v. W. U. Tel. Co., 
98 Utm. S32, S37. 

' The definition here given cannot be eaid to rest npon Anthnrit; ; 
it is recommended bj itn convenience, and the fact that it fi^ows (be 
line of natnral classiflcation. 
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with It as resuItB of it, that the law regards the person 
responsible for the cause of action as responsible also for 
them. Remote damages are all other results not so con- 
uected. 

Consequeotial damages properly speakiug are distin- 
guished from direct, and are damages suffered in conse- 
quence of them. They are eitlier proximate, in which 
case they are recoverable, or remote, in which case they 
are excluded. The term consequential damages is, how- 
ever, perhaps most frequently used, aa will be explained 
presently, to designate damages arising from consequences 
of a special kind, — those in contract. 

In other words every cause of action may produce 
damages which are (a) dii-ect, (6) consequential. Direct 
damages must be proximate and recoverable. Conse- 
quential damages may be proximate and consequently 
recoverable ; they may be remote and excluded. 

These are not the only terms used by the courts to 
discriminate consequences for which recovery may be had 
ftem those for which it may not be allowed. Damages 
are allowed, as being the " normal," " natural," " neces- 
sary," or "probable" results of a cause of action, and 
these epithets involve their opposites as qualifications -of 
such damages as are not recoverable. The advantage of 
restrictJng ourselves to the terms direct, proximate, con- 
sequential, and remote, is that while these have abundant 
sanction in authority, they are exhaustive, and more 
definitely descriptive than any other. Consequential 
damages are often called "special" because in most 
cases, to be allowed tliey have to be claimed specially.' 
This, however, is a mere matter of pleading, and does not 
affect the relation of the injury to its cause. 

1 For example, Id Gibbs r. CraikBluuik, L. R. 8 C. P. 454. the «ame 
danu^^ are refened to bj Bbett, J., u " conseqnentisl," by Ebaiibo, 
J., as "special;" both epithets are correct. 
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The question of liability being settled, the direct effect 
of the act complained of, i. e. either the immediate resalt, 
or such datnftges as are logically involved in the statement 
of the cause of action, is always Buhject for compeusation. 

RULS. . 
8. IHrect damaget are alwayi recoverable. [. 

Illostratiohs. 

(a) A package sent by a carrier is lost The carrier is re- 
spoosible for the loss of the jewels contained in it, although he 
had no knowledge of the nature of the contents.' 

(b) An assault and battery results in closing up the plain- 
tiS's tear passage, thus injuring his ejres. This is a direct 
damage; the cause of action is personal injury.^ 

(c) An assanlt and battery renders the plaintiff subject to 
fits. This is a direct result.* 

(d) The action is by a railway company for malioiongly 
causing the arrest of its engineer, while engird in running 
plaintiff's train. The dami^es clamed include the delay of 
the train. These damages are direct.* 

(e) The action ia for firing at a canoe of negroes about to 
board a ship off the African coast, the ship having gone there to 
trade, and this being also the object of the negroes in coming 
off. The damage claimed is the loss of the trade. This is 

(/) The action is for breach of contract of sale by vetidnr. 
The plwntiff recovers the value of the article not delivered.' 
1 Little D. Boston & Me. R. S. Co., 66 Me. 239. 

* Blake v. Lord, 16 Gray, 367. > SIobd k. Edwarfs, 61 Md. 89. 
« St. J, & Lake C. B. R. Co. i-. Hunt, 55 Vt 570. 

* Tarleton d. McGawley, Peaks N. P. 270. Lord Keijton doea not 
call the damages direi^, hot as Che qnestion was. Were the defendants 
liable 1 and the interference with the trading waa all that gave'the right 
of action (the act of firing on the negroes being, as between the plain- 
tiff and defendant otherwise entirely indifferent), the case i^eems s fair 
illustration of damages inTolved in the conception of the injiirj 
alleged as the canse of action. 

■ Marsh 17. McPherson, 105 U. S. 709. 
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It will be found tbat wherever there exists a well-defined 
role of law stating the measure of damages in a given 
kind of action (e. g. sales, negotiable instruments), what 
this rnle states as the measure of damages are the direct, 
natural or usual damages involved in the conception of 
tlie particular loss in question, without regard to special 
circumstances. 

In the great mEOoritf of cases there is no dispute about 
direct damages. The mtuo difficulty is to determine bow 
txr respoQBibility extends for results which are in one 
sense indirect, being produced by the etBcieot cause of 
action in conjunction with other causes. 

In snch cases the question is, Are the damages proximate 
or lemote ; do they result proximately or remotely from 
the cause of action? And here the matter presents a 
different aspect according as the action is one of tort or 
contract. For although the sequence of cause and effect 
cannot be altered by the form of the action, there is an 
inherent difference between tort and contract, tcom the 
fact that in one the question is primarily of reBponsibilitj 
for aia act or omisaion/ in the other of compensation 
for the value of a bargain or promise. In the former the 
right to damages does not spring from an engagement 
entered into between the parties, but rests on a general 
rnle that every one Is responsible for the consequences of 
bis acts ; in the latter he is responsible simply for the 
breach of a promise to do or not to do some particular 
thing, and it is the value of this promise that he is answer- 
able for. This difference explains many seeming incon- 
sistencies in the cases. - 

The two questions — 1, that of liability ; 2, that of the 
extent of the liability — will here be considered s first, as 
tbey present tfaemselves in tort ; secood, iu oontracL 
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TOBT. 

The first question in manyi if not most, cases of tort, as 
has been already noticed, is whether the damage is bo 
connected with the act complained of as to give rise to an 
action. This is true of all those cases of tort in which 
damage is the gist of the action ; in them the damc^es are 
uanally co-tenninouB with liability. Of these the principal 
division is cases of negligence ; here, the want of care 
being proved, and also tbe damage to the plaintiff, the 
question ie, Does the law consider the connection between 
the two to be so close as to make the defendant reajxin- 
sible? This, like many other legal questions, is in part a 
matter of observation and experience. 

In actions of tort tbe condition of mind of the defendant 
is of no moment on the question or liability. Whetiier he 
foresees tbe results of bis acts or not he is equally respon- 
sible for them. A. may knock B. down, and the result 
months afterwards may be paralj'sis or death. A city 
may ISave a street out of repair, and an accident may 
happen entailing consequences equally serious, or, on the 
Other hand, entirely trivial. As has been said in a New 
York case, nothing short of omniscience can make it pos- 
Bible to predict the consequences of a tort,' 

It is sometimes said that the defendant's responsibility 
in tort extends only to results which might reasonably 
have been anticipated by him ; ' but this can only mean 
that all the consequences in the ordinary sequence of na- 
ture ought to be considered as within his contemplation, — 
hnmanly speaking, an impossibility. For the purpose of 
fixing liability no inquiry is permitted into what he did 
or did not anticipate.* 

' EhTgott V. Ths Major, 96 N. T. 264, 281, 

■ MorriBon D. Bavis, 20 Pa. St. 171; Gilman v. Noyea, S7 N. H. 627. 
. • Of. 8t«vena p. Dndley, 56 Vt. 158, with Sharp d. Powell, L. R. 
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It often happens that there is more than one proximate 
cause of the same effect, and here great difficulty some- 
times arises. In a New York case,^ speaking of highway 
accidents, the Court of Appeals has said: "When tvro 
causes combine to produce an injury to a traveller upon a 
highway, both. of which are in their nature prosimate, the 
one being a culpable defect in the highway, and the other 
some occurrence for which neither party is res|>onsible, the 
municipality is liable, provided the iiyury would not have 
been sustained but for such defect." Andagain: "When 
several proximate causes contribute to an accident, and 
each Is an efficient cause, without the operation of which 
the accident would not have happened, it may be attrib- 
nted to all or any of the causes ; but it cannot be attributed 
to a cause unless without its operation the accident would 
not have happened." The general rule may be laid down 
as follows ; — 

Rule. 

9. Legal responsibility in tort extends to any iitja- 
rioua consequence resulting by ordinary ntUural 
sequence, whether foreseen by the wrong-doer or 
. not, provided that the operation of tlte cause of 
action is not interrupted by the intervention of an 
independent agent or overpowering force, and that 
but for the operation of the cause of action the con- 
sequence would not have ensued. 

Illdstrations. 

(a) A. while at a fair receives injiiries by collision with a 

ranawsiy team, the horses beiiig driven by S. The facts are 

7 C. P. 253, and Clark o. ChambeiB, 3 Q. B. D. 327 ; Chitago & Alton 
R. R. Co. B. Pennell. 110 III 435. When it is s^d that an iaterreii. 
iug flood or fire coold not be reasonablj anticipated no more ia meant 
than that a flood of fire was ont of the ordinary coarse of oatnre, and 
bioke the revise or normal sequence of cause and effect. Hoodley f. 
northern TransportaCiaii Co., 115 Mass. 304. 
' Ring V. Cohoes, 77 N. Y. 83, 88, 90. 
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that the defendant, one of the f&ir officials, while clearing the 
track for a trial of speed, turns S. with his t«am off the track; 
in the act of turning S. is thrown out of his carriage, the horees 
break loose, run against A.'s carric^e, and cause the injuries. 
The jury is charged in substance that the liability depends on 
whether the defendant had reasouable cause to expect or judge 
that bis act would result in damage. On appeal a new trial is 
granted; the plaintiff's expectations or judgment have nothing 
to do with the matter.^ 

(b) Fire falls from the locomotive of an elevated road npon a 
horse attached to a wagon in the street below, and upon tiie 
hand of the driver. The horse becomes unmanageable, runs 
on to the sidewalk, and injures the plaintiS. The negligence of 
the railroad company is the proximate cause of the injury.^ 

(c) A., having had a quarrel with a boy, takes up a pickaxe 
and pursues him info B.'s store. To save himself the boy runs 
behind the counter, and in bo doing knocks out the faucet from 
a cask of wine, and some of the oontenta is lost. B. can recover 
the value of the wine from A,' 

(d) Owing to a defect in a street a traveller is thrown out of 
Lis carriage, dragged over the dashboard, has to procure another 
carriage, and is exposed fof some time to the cold and rain. 
From the exposure he contracts a serious disease. The city 
is responsible for this consequence of. the accident.* 

(e) V. is under a dnty to transport W. to California by way 
of the Isthmus of Panama, but fails to furnish transportation 
across the isthmus. After some delay W. is taken back to his 
starting-point, but meantime, owing to the unhealthy climate' 
of the isthmns, has contracted an illness. V. is liable for loss of 
time and expense caused by the illness.' 

(/) A., in occupation of oertwn premises abutting on a pri- 
vate road, erects a barrier at the entrauoe without right. Part 
of this barrier, consisting of a chevaux de frke, is removed from 

' Stevens v. Dudley, 56 Vt. 158. 

= Lowery v, Manhattan Ry. Co., 99 N. Y. 158. 

» Vandeabnrgh v. Ttnax, 4 Den. 465. 

* Ehrgott V. The Mayor, 96 N. T. 264. 

' Williamsv.Vanderbilt,28N.T.217. This caoe is one ot contract 
against a carrier, but as to the point for which it is here cited, is not 
distinguishable from tort, 
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its positioa by a third person, and put in an opright position 
across the footpath. £. is Uwfulijr proceeding at night along 
the footpath when he comes in contact with the ckecaux defrke, 
and his eye is put out by one of the spikes. A. ia responsible ; 
the act of the third person in reinoTing the unlawful obstruc- 
tion was a natural result of the defendant's own act in placing 
it tliere.^ 

(g) A. negligently leaves his oart and horse unattended in the 
stieeb. B., a child, gets upon the cart in play, while another 
child leads the horae on. B. is thrown down and hui-t A. is 
responsible; in a child such behavior is nothing more than 
naturaL' 

(A) A., a druggist, sells to B., also a dealer in drugs, a jar of 
extract of belladonna (a deadly poiscm) labelled " extract of 
dandelion" (a liarniless medicine). B. sells tbe jar to C, a 
third dealer, and C. sells a portion on a physician's prescription 
of dandelion to D., who is poisoned. A. is liable to 1).' 

(i) By careless driving A.'s sled is caused to strike against 
tbe sleigh of B. with such violence as to break it to pieces, 
throwing B. out, frightening his horse, and causing the animal 
to escape from the control of his driver, and to run round a 
comer, where he causes damage to C. 0. can recover for this 
against A.* 

(;') In an action for assault and battery questions are pro- 
posed for submission to the jury founded on the theory that 
only such damages can be recovered as the defendant might 
reasonably be supposed to have contemplated as likely to result ; 
the questions are excluded. The ruling is correct.* 

(it) A. mates an unlawful sale of liquors to B., who through 
intoxication and consequent expoanre dies. It is left to the jury 
to say whether intoxication was a natural and probable conse- 
quence of selling liquor in this case; if it was, then the will of 
B. is not an independent agency, and A. is responsible.' 

1 Clark w. Chambers, 3 Q. B. D. 327. 

* Lynch v. Nurdia, 1 Ad. & EI. (n. s.) 29. Had the plaintifl teen 
an adult it would have been a clear case ot contrihntocy negligence. 

» Thomas o. Winchesier, 2 Seld. 397. 

* McDonald v. Snelling, 1* AIL 290. 

• Voflborg B. Putney, 80 Wis. 5S3. 

• EarrisoD v. Berkley, 1 Strob. 525. 
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(2) A., a director of mnaic&l performances, hirea B., a singer. 
C. publishes a libel concerning B,, and she refuaes to sing. A. 
cannot recover the loss of receipts through her absence ; her re- 
fusal to sing ma; have come as well from a number of other 

(m) In an action for assault and battery the plaiotiff offers 
evidence to prove that by reason of it he lost a positiou to 
which he was about to be appointed. The evidence is not ad- 
missible ; " one of the intervening causes of the loss of the office 
appears to have been a volimtary act of the plaintiS's own 
will, and there must also have been the concurrent voluntary 
acts of other men."" 

(n) A local custom makes lawful the erection of " liberty 
poles " in the streets of a city. Snch a pole is erected, and is 
subsequently broken by a wind of unusual violence, injuring 
plaintiS. The injury is not a proximate conseqaenoe of the 
erection of the pole.* 

(o) A jury finds in substance that the burning of A.'s mill 
and lumber was the unavoidable consequences of the negligent 
burning of B.'s elevator. This in effect is finding that there is 
no intervening and independent cause between the negligent 
act and the injury.^ 

In British Columbia Saw Mill Co. v. Nettleship,* 
WiLLES, J., mentions as contrary' to common-sense a case 
said to have been decided " aboat two centuries and a half 
ago," in which a man going to be married to an heiress, 
and his horse having cast a shoe, employs a blacksmith to 
replace it. The horse is lamed by the blacksmitti's want of 
skill, and the rider being delayed, the lady marries another. 
The blacksmith is held liable for the loss of the marrii^e. 
The proximate cause of the loss of the marriage is, of 
course, the lady's change of mind, not the laming of tlie 
horse. Nor is another marriage the proximate result of 
1 Ashley v. Harrison, 1 Esp. 48. 

* Brown V. Cninmings, 7 All. 507. 

* City of Allegheny v. Zimraermaii, 95 Pa. St 287. 

* Milwaakee & St. Paul Ry. Co. v. Kellogg, 94 U. S. 469. 



• L. R. 3 C. P. 499, 508. 
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a delay ia the arrival of the biidegroom. Nor can it be 
said that but for the delay the marriage would liave been 
secured. 

It is Bometimes said that in cases of wilt\il or malicious 
wrong tlie rule of remoteness is " relaxed ; " but this is 
an entire mistake. The character of the wrong or condi- 
tion of mind of the defeudant does not affect tlie question 
of proximate cause. The difTerence is simply as to the 
measm-e of damages ; for where the toit is malicious, exem- 
plarj' damages may be recovered. This has nothing to do, 
however, with the fact of the wroug-doer'e responsibility 
for consequences.' 

Euue. 
10. The question of proximate cause is for the jury.' 

Illdstrations. 

(a) Defendants aegligeatly pile boards id a public highway, 
and a wagon loaded wiU) barrels ia driven over them, producing 
a, noise which frightens plaintifTs horse. The horse, which is 
well-broken and carefully driven, starts and throws plaintiff out 
of his wagon, seriously injuring him. On these facta a non 
suit cannot be granted ; it is for the jury to say whether the 
defendant's acts were the proximate cause of the injury.* 

(6) The action is tort for deceit in the sale of a horsei in- 
duced by false representations that he is "perfectly safe" and 
not " afraid of the cars." The plaintiff claims damages for a 
personal injury suffered from an accident, caused through the 
horse running away from fear of cars. The jury is directed to 
return a verdict for the defendant. The plaintiff is entitled to a 
new trial ; the question whether the fright or vice of the horse was 
the cause of the injury should have been submitted to the jury.* 

> Ind., Pern, & C. Ry. Co. v. Pitier, 109 Ind. 179. 

» West Mahanoy If. Watson, 112 Pa. St. 574; Krenziger ii. Chicago, 
fit. R. Co, 73 Wise. 1B8 ; WstermBD o. Chicago & A. R. R. Co., 83 
Wise. 613 ; Chicago, &c. R. Ca. b. Pennell, 110 IlL 435. 

> Ijtye B. Millikea, 62 Me. 240. 

* Allen V. Truesdell, 135 Mass. 75. 
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(c) In an action to recover for low bj fire caused by sparka 
from a steamboat the court is requested to instruct the juiy 
that if they beliere the sparks set^fire to the building throagh 
the negligence of the defendants, and the distance of the build- 
ing was a given number of feet, then the injury was too remote 
to afford a ground for recovery. The court declines so to in- 
struct the jury. This is right; because the whole question of 
proximate cause and negligence is for the jury.' 

As Id every other question of fact, however, if the court 
considers the evidence so clear that there is nothing for 
the jury to consider, it will decide tbe question itself. 
Hence questions closely resembling each other will be de- 
cided differently in different courts.^ Most of tbe cases 
lie between two extremes. At one end of the line is a. 
perfectly plain case for the court: for instance, a boy 
buys gunpowder, and it remains in the legal custody of 
his parents, or, in their absence, of his aunt, for some 
days. He then Arcs some ofE and is injured. The injary 
is not the proximate result of the sale, and on suit gainst 
the seller the jury must be instructed that there is no legal 
and Bufflcient evidence to antborize them to find a verdict 
for the plaintiff.' At the other extreme ave cases such as 
those above cited. 

It seems to be sometimes thought that the question 
of proximate cause ought always to be treated as one of 
law, and that the only question for the jury is to ascertain 
the facts necessary to the decision of the question by the 
coni't The action is for carelessly leaving bars down, owing 
to which sheep escape and are devoured by bears. The 
plaintiff contends that tbe proximate cause is leaving the 
bars down ; the defendant that tbe connection of cause and 

1 Milwantee & St. Paul Ry. Co. k. KoUogg, 94 U. S. 469. 

* Cf. the case above, and cases therein cited, with Rjaa d. The N. T. 
Central K. R. Co., 35 N. T. 210, and Fa. R. R. Co. v. Kerr, 62 Pa. St. 
353. 

» Carter o. Towne, 103 Mass. 507. 
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efitct is too remote. The trial court Instracts the jury that 
if the; find the foUowing facte, — that the sheep escaped 
in GODsequeace of the bars being down, and that they 
ffould not have beeo killed but for the act of the defend* 
ant, then he is liable, as a matter of law. On appeal, a 
Dew trial is granted, on the ground that the whole question 
of proximate cause should have been left to the jurj-, as a 
matter of fact.* One of the Judges diBsents ou the ground 
that no undisputed fact is left unsettled by the findings 
of the Jury, and that the liability of the defendant depends 
on a purely legid question whether, on the facts stated, 
the act of the defendant is considered in law the cause 
of the result. The difficulties surrounding the question of 
cause and effect in such a case, as a matter of fact in 
nature, are thus dwelt upon by the learned judge : — 

"The jury say the sheep would not have been killed 
by bears but for their escape, and would not have escaped 
but for the bars being left down. But it is equally cer- 
tain, without any finding of the jury, that they would 
not have been killed by bears if the boars had not been 
there to do the deed ; and how many antecedent facts the 
presence of the bears may involve, each one of which bore 
a causative relaUon to the principal fact sufficiently inti' 
mate so that it may be said that the latter would not bave 
occurred but for the occurrence of the former, no man can 
aay. Suppose the bears had been chased by a hanter, at 
an indefinite time before, whereby a direction was given to 
their wanderings which brought them into the neighbor- 
hood at this particular time ; suppose they were repulsed 
the night before in an attack upon the bee-hives of some 
farmer in a distant settlement, and to escape the stings of 
their vindictive pursuers, fled, with nothing but chance to 
direct tbelr course, toward the spot where they met the 
sheep ; suppose they were frightened that morning iVom 

1 Gilman a. Nojes, S7 N. a 627. 
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their repast in a neighboring com field, and so brought to 
the place of the fatal encounter just at that particular 
point of time. ObviouBly, the number of events in the 
history, not only of those individual bears, but of their 
pi-ogenitors, clear back to the pair that, in instinctive obe- 
dience to the Divine command, went in unto Noah in the 
ark, of which it may be said but for this the sheep would 
not have been killed, is simply without limit." * 

Id an action brought by a master for the seduction of 
his servant,^ the gist of the action is the loss of service, and 
unless the seduction be the cause of the loss of service 
there can be no recovery. In most cases the seduction is 
followed by pregnancy, and sometimes by acKual disease.* 
Here there is no question. But a diflSculty, which well 
illustrates the real natore of the question of proximate 
cause, sometimes arises in cases where it is alleged that 
the loss of service comes fl'om mental distress caused by 
the seduction, and occasioning an incapacity to labor. 
Here, except In an extreme case, where there is no evi- 
dence to warrant a finding, the matter is one for the 
jury.* Thus, there is no pregnancy or sexual disease, but 
there is evidence of unusual mental distress and a. bad con- 
dition of health. The Jury are instructed that to permit 
recovery they must be satisfied that the failure of health 
was the immediate result of the act, and that there was a 
consequent loss of ability to render service. A verdict for 
the plaintiff is sustained.' On the other hand, where on all 
the evidence it appears that there was no loss of service 
for three months after the seduction, and the loss of health 

1 Per Ladd, J., diss., in Gilman n. NojeB, 57 N. B. 627. 
' See Chap. Xin. 

• White V. NelliB, 31 N. T. 405. 

* Manvell i;. ThoiDaon, 3 C. & P. 303; AhrnhamB v. Kidnej', 104 
Mass. 222 ; Bajle v. Brandon, 13 M. & W. 738 { Knight v. WUcox, 4 
Eeroan, 413 ; Blagge v. JMej, 127 Mass. 1>1. 

> Blagge V. llElej, 1S7 Mass. 191. 
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appears to have come from fear of expoenre through a 
threatened prosecution of defeodaat, no action will Ue.' 

In tort the term " conaequential " damages ia of little 
importance. They mean no more than such proximate 
damages as are not direct Such damages are frequently 
allowed in replevin,' trespass,* and in all cases where the 
expense of avoiding the conaequcnces of the defendant's 
act is allowed.* 

Where the plaintiff aues to recover the value of propertji 
as in trover, at the present day he usually receives interest 
as well. This, being given on account of the time during 
which the plaintiff has been deprived of ihe use of the 
property, may be said to represent consequential damages. 
Where he does not recover interest, there seems no rea- 
son why he should not recover the value of the use of the 
article, and so it has been held in England.' The article 
may have a special value, from the fact of its having been 
resold at an advance. In such a case It has been ai^ued 
that notice ought to have been given in order to hold the 
defendant for any thing beyond the ordinary value ; but 
this attempt at an inquiry into the state of the defendant's 
mind, has met with no success. The value of the article 
is a matter of fact, unaffected by the fact of notice.' In- 
deed such special value seems to present a case of direct 
damage. 

CONTKACT. 

The question of proximate cause generally arisea in 
actions of tort, when it is a question for the jury, but it 
may arise also in actions of contract In actions upon in- 
surance policies, where the question of a breach depends 

' Knight D. Wilcor, 4 Kern. 413. 

" Gibba v. Cruikslmiik, L. R, 8 C. P. 4M. 

' Bunum v. Vaudnsep, 16 Conn. SOO. 

* See chapter on Aroidable Conseqnencet. 
" ' Bodley v. Rcynolda, 8 Ad. & El. 779. 

* France c. Qandet, L. R., 6 Q. B. 199, 304. 
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on whether the p&^l insured agaiTist was the cause of the 
loss complaiDed of, the question of proximate cause is one 
of the interpretation of the contract, and hence for the 
court. A fire occurs in the tower of a building used for 
generating electricity ; it b not commnnicated to the rest 
of the building and is speedily extinguished. It causes, 
however, electrical distnrbances, which result in damage 
to the machinery in another part of the building. This is 
a "lose or damage by fire" within the meaning of the 
policy.* 

A cargo of 6,500 bt^s of coffee is insured on a voyage 
from South America to New York, against the perils of 
the sea, but there is a warranty in favor of the under- 
writers that they are " fVee from all consequences of hos- 
tilities " (a state of war existing at the time between the 
United States and the Southern Confederacy). On the 
voyage the master, being out of his reckoning, goes ashora 
south of Cape Hatteras. Until recently there had been a 
light there, but this bad been taken away for the purpose 
of harassing Northern ships. The ship is boarded by offi- 
cers, and the captain and crew detained as prisoners. Of 
the coffee 150 bags are saved by " salvors," officers ap- 
pointed for the purpose ; all the rest is lost ; but it appears 
that 1000 bags of it might have been saved, but for the 
interference by Southern troops ; on these facts the proxi- 
mate cause of the loss is not the extinguishment of the 
light (an act of hostility) but a peril of the sea. As to 
1000 bags which might have been saved, however, the 
proximate cause is not a peril of the sea, but was an act 
of hostility.' 

But It may sometimes present a simple question of fact 
for the jury, as in tort. 

The cause of action is breech of covenant in a lease to 
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permit the usual notice " to let" to be posted on the 
building. Tlie damages claimed are ensuing loss of rent 
It is a question for the Ju)'y whether there was a loss of 
rent because of the violatiou of the covenant. There nut; 
have been other causes.' 

A carrier fails to deliver cotton for use in a mill, and 
dami^es are claimed for stoppage of the mill The court 
cannot rule, as a matter of Ian, that the stoppage of the 
mill was caused by the breach. Keglect on the part of the 
owner to have cotton on haud may have been the true 
caose.* 

Ordinarily, in cases of contract, the question Is not one 
of liability for proximate cause, but of consequential dam- 
ages. The breach of contract establishes liability, and the 
question of the allowance of any item of damage is practi- 
cally one of the interpretation of the contract, and conse- 
quently for the court* 

This emphasizes once more the fundamental distinction 
between tort and contract In tort, the question of the 
relation in fact between the cause of action and the result 
— one of oidinary natural sequence — is left to the de- 
cision of a Jury ; in contract, if this were done our ex- 
bting rules governing the measure of damages would 
disappear. In the cose last cited (a case of contract), 
Blackburn, J., says: "I do not think that the question 
of remoteness ought ever to be left to a jury ; that would 
be in effect to say that there shall be no such rule as to 
damages being too remote." 

In a recent English case* the defendants agreed to load 
a quantity of tiles on board a vessel of which they were 

» U. S. Tmrt Co. o. O'Brieo, 143N; T, 281. 
s Gee D. L. and T. Ry. Co., 6 H. & N. 211. 

» Hobb(ii'.L.&8.W.By. Co., L. R., lOQ. B. Ill, 122; Hammond 
V. Bnwey, 20 Q. B. D. 79, 89. 

* Welch D. Andanon, 61 L. J. (h. s ) Q. B. 167. 
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charterera. There was a breach of the contract, and the 
plaintiff paid £42 to a railway company for demurrage. 
The only questioD in the case was whether this wae the 
reasonable and normal result of the breach (a true quea* 
tion of law). The question was left to the jury, who 
found for the plaintiff. On appeal the verdict was sus- 
tained, and the Court of Appeal very significantly said 
that " the Lord Chief Justice might have ruled that 
this was an undefended action, and that the only question 
for the jmy was the amount of damages," The defend- 
ants, of course, could not complain of a ruling too favor- 
able to them ; but it can hardly be that the qneslLon was 
one of law or fact at the option of the trial court. 

Liability for a breach of contract being established, 
damages claimed may be excluded under the general rules 
of exclusion already stated,' or aa so disconnected with the 
cause of action as practically not to be attributable to it,^ 
or as so conjecturally connected with it as not to be 
capable of proof.^ Damages included may fall under the 
head of fliwi^t.. prox imate, and con sequent ial ; the proxi- 
mate being often called natnral. The direct damages 
being involved in the very conception of the breach, — the 
money unpaid, the value of the property injured or taken, 
— all other proximate damages arc such as by the ordinary 
operation of cause and effect are produced by the breach 
of such a contract. 

In contract a special kind of consequential damages is 
allowed, — those "arising from the contemplation of the 
parties," to which the term is here usually restricted. 
These dam^es are necessarily proximate, that is, they 
are proximate results of the cause of action, for otherwise 
they would be excluded as remote ; but they are only 
proximate under the special circumstances surrounding the 
contract ; in the absence of these circumstances, the con- 

I See Chap, III ' See Unle 3. ■ Sea Chap. IL 
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tract remainiDg precisely the same, they would be remote. 
In other words the same consequence of the breach of a 
contract will, in the absence of evidence bearing on what 
the parties contemplated, be remote ; with euch evidence, 
proximate. The case is a peculiar one. 

In the leading cose on the subject^ the owners of a mill 
deliver to a carrier a broken shaft to be taken to an 
engineer as a model for a new one. On making the con- 
tract, the carrier's clerk is informed that the mill has 
stopped, and that the shaft must be sent immediately. 
The clerk promises that it shall be delivered at once, 
bat there is an nnreasonable delay, owing to which the 
mill cannot be worked. There being no proof that the 
carrier knew that the mill must be stopped until the new 
shaft was obtained, he is held not liable for tLe profits 
lost duriog the period of delay. The following is laid 
down as ttie general rule governing all eases of cootract ; 
although much criticised in some of its details, it still 
retains iU position in the law as ^rhapa the best expres- 
sion in the most authoritative form of the underlying 
prindple with r^ard to the extent of recovery. 



Eui.li. 

11. JF'or breach of contract, the damaget are such as 
may fairly and reasonably he considered, either 
arising naturally, i. e., according to the wswai 
course of things, from such breach of contract 
itself, or such as may reasonably be supposed 
to have been in the contemplation of the parties, 
at the time they made the contract, as the proba- 
ble result of the breach of it. 

> Hadley d. BaxendBle, 9 Excli. 341. 
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iLLUSTKATIOSa. 

(a) The action is contract against a carrier foi having get 
plaintiff down at the wrong station, so that he is obliged to walk 
home. He can recover for the iDcanveuienoe of having to 
walk.1 

(£) &.. agrees with B. to have a ship ready at a certaia date, 
in the dock to i«ceive a cargo of tilea. The ship is not ready 
and the tiles are left in the trucks in which they came. B. has 
to pay the railway company owning the trucks a certain sum for 
this as demurrage. The ordinary course of business on the docks 
would have been to have the tiles brought up to the ship's side, 
and io that case the dock company's charges would have been 
lower than the rulway's. B. being entitled to deliver in either 
way, the money paid for the detention oi the truck, ia the nat- 
ural and ordinary result of the breach. > 

(c) A commoQ carrier loses a package intrusted to him for 
delivery, coutainiug a set of pluis for a house. He has no 
knowledge of the contents of the package, or of the use to which 
the plans were to be applied. The plans have no market value, 
and are useful only to the owner. The measure of damages is 
the cost of new plans and other expenses reasonably incurred iu 
procuring them, but not dam^ee for the delay; they were 
neither natural, uor within the contemplation of the parties.* 

(i^) A shipper makes a special contract with a railroad com- 
pany to transport apples and deliver them to a connecting road 
within a certain time, in order to avoid tho danger of freezing. 
The carrier negligently delays delivering, and the apples are 
frozen while on the connecting line. The risk having been an- 
ticipated and contemplated by the parties, the shipper cao 
recover the whole amount of his loss.* 

(«) Defendant i^rees to supply plaintiff, a butoher, with ice, 
knowing the pluntiff's object to be to keep meat fresh, but fails 
to do so, in consequence of which a considerable amount of meat 

» HobbBi..L. &8. W. By. Co.,L.B., 10Q.B. HI. 

• Welch c, Anderson, 61 L, J. (s. s.) Q. B. 167. 

• Mather t>. Am. Eip. Co., 188 Maei. 55. 

• Fox V. Boston & Me. R. R. Co., 148 Mass. 930. 
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is spoiled. The measoce of damages includes the value of the 
meat spoiled.' 

(/) A cootract is made to deliver machinery for a cotton seed 
oil mill. The facta show that the time specified was regarded as 
essential, and that the purchase of cotton seed in advaace, in 
order to manufacture it at the time fixed, was contemplated by 
the parties. In consequence of delay.in furnishing the machin- 
ery, some of the seed so purchased deteriorates. The measure 
of damages includes this loss.* 

This rule, as interpreted by the courts, consiete of two 
branches : First, if there is nothing to serve as a guide 
but the contract itself, then, besides the direct damages, 
only Buch dami^es can be taken into the account as may 
be considei'ed the natural (and proximate) consequences 
of the breach (for here also, as every where else, the rule 
of proximate cause operates to cut off remote damages). 
Second, if In addition to the contract there are certain 
special circumstances which may reasonably be taken as 
having been in the contemplation of the parties <U the time 
0/ making theconti-act,* such damages as would be likely 
to result from the breach in the light of those special cir- 
cumstances may be recovered in addition (again subject, 
however, to the rule of proximate cause). 

The question how far the damages can be supposed to 
have been witliln the contemplation of the parties depends 
of course upon the condition of mind of both parties. The 
defendant must have some notice or knowledge of the 
special consequences reasonably to be anticipated from 
bis breach. This notice or knowledge is entirely distinct 
from the contract itself, but it must form the basis of the 

• Haminet p, Schoenfelder, 47 Wis. 455. 

» Van Winkle d. Wilkina, 81 Ga. 93. 

■ Not that these damageB were actoally contemplated ; for, as was 
said by Martin, B., iu Wilson v. Newport Dock Co., L. B. 1 Ex. 177, 
189, parties oanallj contemplate the performance, not the breach of 
contracts. 
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coutract. It is in sabstance proof that the parties at the 
time of making the contract had in mind certain special 
objects, nhich the contract of itself did not implj. 

Illttstbations, 

(a) A. contracts to supply B. with shirtlDga of a certain 
quality, A. being informed that they are intended for ship- 
ment On breach, B., to fulfil the contract with hia vendee 
(there being do other goods of the aame kind in the market), 
has to buy eUewbeie, at a higher price, goods which are better, 
but the nearest obtainable to thoee contracted for. His meas- 
ure of damages is the difference between the contract price 
and what he was obliged to pay,* 

(b) A. contracts with J., to make for him a "gunpowder 
pile-driver," to be delivered at a fixed date. B. knowing the 
circumstances agrees with A. to supply a part of the machine 
called a "gun." Owing to an unreasonable delay in completing 
the "gun," J. refuses to accept the machine. The machine is 
unsalable, and that it would be so B. tnew at the outset. 
A. is entitled to recover damages from B. for the loss of profit 
on the contract with J. and for expenditure needlessly incurred 
on the m»chine.' 

(c) A. agrees to sell B. a quantity of caustic soda, a com- 
modity not ordinarily procurable in the market, knowing at tbe 
time that B. is buying the soda for a foreign correspondeiit, but 
nothing more. In fact B. has contracted bi sell the soda to C. 
in St. Petersburg at an advance, while C. has contracted to sell 
it to D. at a further advance. A part of the soda only is deliv- 
ered to B. after considerable delay, and he is obliged to pay 
a higher rate of freight and insurance. On account of the fail- 
ure to deliver the remainder, B. is compelled to pay C. £158, 
which C. has been obliged to pay D. for breach of the third 
contract. B. b entitled to recover the excess of freight and 
insurance, and the loss of profit on the sale to C, but not the 
£159 paid on a snb-contract of which he had nojotice.* 

1 Hinde v. Liddell, L. R. 10 Q. B. 265. 

' Hjrdiaolic Engineering Co. n. McHaffie, i Q. B. D. 670. 

> Borriea u. Hntcbinson, 18 C. B. N. S. 4i5. The liearing of the fact 
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(if) A. ^rees to furnish B. with a number of sets of wheeU 
and axles made from tracings, and not procurable in tlie market 
generally. B. baa a contract to supply the RoBgian government 
with wagons, under a penalty of two roubles a day for delay. 
A. is informed of this contract, but not of the date fixed for 
delivery, nor the amount of the penalty. By reason of A.'s de- 
lay, B. makes default, and settles with the Russian government, 
at one rouble a day, for £100. The proper measure of damages 
is not the sum paid in settlement as such, but "a fair compen- 
sation for the loss which would naturally arise from the delay," 
Inclnding the probable liability of B. to damages by reason of 
the breach of that contract to which, CM both partiet knew, tie con- 
tract of A. mai nxbmiiarg.^ 

(e) Defendant, a merchant, agrees to furnish plaintiff, an- 
other merchant, with sheep-skins of aoertaineortfor which there 
is no market price, and not procurable anywhere unless ordered 
some time in advance. Defendant knows that plaintiff requires 
them to fulEl a contract in France with a third person, but does 
not know the price fixed in the subcontract On breach of the 
first contract, the plaintiff is sued on the French contract, and 
baa to pay £28 damages. On soit by him on his contract, he 
may recover not only the profit on the first contract, but also 
damages in respect of his liability on the French contract, and 
in estimating such damages the £28 assewed may be treated as 
reasonable.* 

(f) A. contracts for the sale of a particular kind of coal to 
B., knowing that the latter was buying to sell again as of that 
description. B. resells to C, bnt the ooal is of an inferior qual- 
ity, and this fact could not be ascertained on inspection, but 
only on use by C. C. brings an action against B., of which B. 
gives notice to A. A., however, insists that the coal is accord- 
ing to contract. The verdict is that the coal is not according 

that the article is not pTOcurable in the market is twofold : Jiral, the 
vendee cannot replace himself bj going into tlie market; second, if there 
is a market price, it might be that the vendee only contemplated a 
sab-contract nt that price, as in the case of a tptcial ute contemplated 
by the vendee, and an ordinary one by the vendor. 

1 Elbinger Actien-Ge»eUsc)iaft v. Armstrong, L. R. 9 Q. B. 173. 

* Gr^bett-Borgnis v. Nogent, 15 Q. B. D. flS. 
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to contract, and judgment is entered against B. for damages and 
costs. B. sues A. for the amonnt of the judgineot A. admite 
his liability for damages, bnt denies all responsibility for ooatt. 
The costs are recoverable as damages reasonably to be sappoaed 
to have been in the contemplation of the parties.^ 

(g) B. having contracted to sell and deliver to a railroad 400 
tons of steel-capped rails, engages the defendant to supply the 
rails, the latter having notice of the purpose intended. B. has 
a patent for capping the rails, and there is no market price for 
sncb an article. B. is entitled, on breach, to the prcfita ha 
wonld have realized.' 

(h) Defendant agrees vith K. to make for him certain dies 
to l>e lued by him in the manufacture of lanterns. K. is not at 
the time engaged in the manufacture of lanterns, and does not 
contemplate engaging in it until the dies are finished. K. incor- 
porates a company and assigns to it the contract, after which 
there is a breach of contract. The company claims to recover 
dam^es for rent of premises and employment of men after ihe 
breach. It does not appear that the defendant hod any reason 
to suppose that soch an espouse wonld be incurred in advance 
of the delivery of Ihe dies, nor conld he anticipate that the con- 
tract wonld be assigned and that the assignee wonld employ 
men and premisea to remain idle after the breach. Such dam- 
ages cannot be allowed.* 

(i) Cases containing machinery intended for the erection of 
a mill at Vancouver's Island are delivered to a carrier at Glas- 
gow. The carrier knows only that it is intended for the erec- 
tion of a mill. Part of the machinery, without which the mill 
cannot be erected, is lost, and the shippwrsare obliged to send to 
England to replace it. The raeosure of the dam^es is not the 
value of the use of the machinery, or profits which might have 
been made, but the cost of replacing the machinery.* 

0) F' agrees to furnish a coal company with a locomotive 

1 Haromuntl tp. Bnssey, 20 Q. B. J). 79. 

» Booth D. Spnyten Duyvil Rolling Mill Co., 60 N. T. «B7. 

■ Bochestar Lantern Co. v. Stiles and Porker Press Co., 135 N. T. 
209. 

* British ColmnbiaSatrmill Co. v. Nettleship. L. R. 3 C. P. 499 ; ace. 
Thomas B. & W. Mfg. Co. ». Wabaab St L. * P. By. Co., 63 Wis. 6*2. 
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engiae to dran coal can. F. knows that it u for a track oE nn- 
uflual width, and that such engines are not to be hired when 
wanted. He does not know that the possession of the engine 
would enable the company to mine more coal than without it. 
The measure of damages for breach of the agreement is not the 
enhanced profits the company might have made, nor the cost of 
hiring another engine, but the difference of cost of transporta- 
tion with and without the engine.* 



It ia in contract that the state of mind of the defendaat 
becomes of importance. In contract, the question of 
liability is settled at once by the breach. The question is, 
What are the proximate dam^es of the breach? As 
already stated, the direct damages mnst be recoverable. 
These are generally the value of the promise, bad it been 
perFormed. But this once determined, how far are other 
damages recoverable? The rule in tort, of responsibility 
for damages ensning according to the asual course of 
things, will apply as far as it will go ; bat how far does it 
apply? 

The difference between the two cases is this: In tort 
the defendant usually sets in motion some natural force 
which inevitably produces the result. In contract, the 
ordinary, natural, normal consequence of the breach is 
simply the loss of the value of the promise. It cannot 
be said that in the ordinary course of nature it is the con- 
sequence of failing to supply a shaft that a mil] stops ; it 
may be set going by another. Hence under ordinary cir- 
cumstances the inquiry into the value of the thing or 
service promised ends the matter. But something more 
may appear. The contract may have been made to sup- 
ply the shaft for a particular mill which is known by the 
defendant to be absolutely dependent upon it Proof of 
tbis will increase the actual value of the promise — or 

> Pitubnrg Coal Co. t*. Foster, S9 Pa. St 36S. 
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enlarge the scope of the consequences easaiag from ita 
breach. The defendant doea not now merely contract to 
deliver a shaft, bnt to deliver a shaft without which a mill 
must be stopped. On a breach thia use of the shaft enters 
into the value of the contract which plaintiff has lost. The 
admissibility of evidence as to the contemplation of the 
parties does not show that the principles of compensation 
are different in contract and tort ; such evidence is proof 
that, in case of a particular contract, a given consequence 
is a natural or proximate result of the breach of that par- 
ticular contract. 
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CHAPTER VI. 

AVOIDABLE COKBEQUEKCES. 

It 18 a UDiTeraal rule, both in tort &nd contract, that for 
eucb coDBequencea of the wrong or injary as the plaintiff 
might, with ordinarj- prudence have avoided, the defend- 
ant cannot I>e held reeponsible. The law assumes that a 
person injured will endeavor to reduce the amount of his 
loss within as narrow limits as possible, and if he does 
not do BO, the consequences are not the proximate result 
of the defendant's act, but of bis exercising, ov impru- 
dently neglecting to exercise hia own will. 

It is sometimes said that a person who neglects to pre- 
vent the consequences of another's wrong, fails in a duty ; * 
but since the result of neglecting it falls not on another, 
but on the person himself in fault, it seems to be one of 
those self-regarding duties which are outside the domain 
of the law. 

Tt accords more with principle, as illustrated in the 
decisions, to regard consequences which might have been 
avoided and for which, therefore, no recovery can be had, 
as due to the plaintiffs own negligence, and thus not flow- 
ing proximately from the cause of action. But for the 
intervention of the plaintiff's independent will, they could 
not have occurred.* 

The doctrine of contributory negligence differs from 
that of avoidable consequences in an important respect. 
Contribntory negligence takes away the cause of action 
itself ; for the question of avoidable consequences to arise. 
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it is necessary that a cause of action should first exist 
But the principle from nliich they spring is the same, — 
tiiat tlie defendant cannot be held responsible for anything 
of which tlie real cause is the plaintiflTs negligence ; or as 
the Supreme Coartof the United States has saiii : "One 
who by his negligence has brought an injury upon himself 
cannot recover damages for it" ^ The difference between 
cODtribntory negligence and the doctrine of avoidable 
consequences is continually seen In personal injury cases. 
A railway collision occurs, which is due to the negligence 
of the company, and in which the plaintiffs arm is broken ; 
he is entitled to damages. It appears that but for the 
fact that his arm was outside the car window at the 
time, he would not have been injured ; his cause of action 
is gone. It appears that he has a cause of action, but 
that owing to his neglect to procure proper surgical ad- 
vice, he has lost his arm altc^ether ; for this head of 
damage he cannot recover. 

In tort, the line of distinction between the two may not 
always be easy to draw. But in contract, it is plain 
enough, for here, a breach being shown, the plaintiff is 
always entitled to nominal damages, and it is only the 
question of avoidable consequences which can arise. In 
contract there is no such thing as contributory negligence. 
And so it has been held that in an action founded upon a 
contract of service, a plea that plaintiff might have pro- 
cured employment elsewhere (and so reduced the damage) 
is not a bar to the action.^ 

As the plaintiff is expected to take such steps as may be 
necessary to prevent damage, the expense of such steps is 
chargeable to the defendant, or in other words the expense 
of avoiding the couseqnences of the defendant's act is 
recoverable, provided it be reasonable. 
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In coses of contract the role is sometimes put in a dif- 
ferent way. The plaintiff ie said to be entitled to the bene- 
fit of the contract, and if the defendant does not perform, 
he ratiy perform for him, and charge the expense to him. 
ThuB a traveller who is entitled to a conveyance, may, on 
failnre to fbrnish it, hire another, and charge the person 
failing with the expense.* Bnt the result is the same. 
What he does is not really to perform for the defendant, 
bnt to take such steps as prudence dictates, and the ex- 
pense of SQch steps is a natural and proximate conse- 
qnence of the breach. Id the case last cited,Melli8h,L.J., 
points out that one mode of determining what should be 
done is to consider what a person in the position of the in- 
jai'cd party would, as a reasonable man, have done, had he 
been placed in the same position withont fault on the part 
of the defendant, t. e., what it was his business, as a man 
in the exercise of ordinary care, to do. This principle 
will sometimes have the result of enhancing instead of 
reducing damf^es.* The plaintiff, for instance, in reason- 
ably endeavoring to escape the consequences of the act 
of the defendant, incurs a new injury ; for this he may 
recover.' 

A common instance of the rule is in contracts of hiring. 
The rule, however, that defendant can reduce dam^es by 
showing that plaintifE employed or might have employed 
his time to advantage, does not apply to every contract 
It applies to contracts of hiring, because in them the party 
injured can earn no more than single wages, and if he gets 
that in any way his loss will only be nominal. Bnt in the 
case of other contracts, the pliuntiff is entitled to the bene- 

1 Hamlin d. Qt. N. R7. Co., 1 H. ft. N. 408 ; LeBlanche o. L. & N. 
W. Hy. Co., 1 C. P. D. 286, 

' This of itBelf Bhoin that the rule doeB not rest Dpon a dtai/ to re- 
duce damages, 

> Jones ». Boyce, 1 Starkie, 493. 
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fit of hia baigain, and ma; perhaps be entitled to the 
benefit of many other contracts. To go into evidence to 
show that he has made as much, or might have made as 
much, in other ways, as if the contract had been per- 
formed, is irrelevant. A contract, for instance, to build a 
honse, does not preclude the contractor from making fifty 
siinihtr contracts, and enjoying the benefit of them all.^ 

The qn^tioD of avoidable consequences, so far as it is 
one of negligent*, is for the jury, under proper instruc- 
tions. The question, for instance, whether moderate ex- 
pense and ordinary effort would have lessened the damages 
is one of fact.* Cases of course may often arise in which 
the matter is so plain that there is nothing for the Jury to 
consider ; but this is true of all questions of fact. The 
burden of proof is always on the defendant to show that 
plaintiff has, or might have, reduced damages.* 

It is hardly necessary to say that in requiring the plain- 
tiff to reduce damages, in the exercise of ordinary care, 
the precautions called for are only such as are within his 
rights. He is not to violate a contract with a third party,* 
nor to commit a trespass.' 

Boles. 

12. Conaeguencea of a tort or breach of contract avoid- 

able by the plaintiff in the exercise of ordinary 
prudence are considered in taw oa remote; no 
damages can be recovered for thetn. 

13. ReaaonoMe expense or ir^ury incurred in the effort 

1 See the whole subject fn]]/ considered m Wolf v. Stndebaker, 69 
Pa. St 4S9. 

* Leonard v. N. T., etc, Tel. Co., 41 N. Y. 544. 
■ Hamilton v. McPhereon. 28 N. T. TS. 

* Leonard v. N. T., etc.. Tel. Co., 41 N. T. 544, 566. 

' Chic. R. I. & P. R. B. Co. o. Carej, 90 lU. 514; Fromm v. He, 
68 Hni), 310. 
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to avoid auch conseguencea ia a proximate 
consequence. 
14. Damages arising from acts of (A» defendant pre- 
venting the plaintiff from avoiding auch conse- 
quences are proximate. 

Illdstbationb. 

(a) In an action of tresposit it appears that D. broke down 
L.'b fence in NoTamber, bat VbaX L. did not repiur it till May. 
Cattle, getting in, have destrojed the nest year's crop. Tbe 
measure of damage is not the value of the crop, but the cost of 
repairing the fence.* 

(fi) The canse of action is the failure of a train to stop and 
take on a passenger. He walks to hia destination, exposes him- 
self to estreme cold, and injures his health. Evidence is offered 
to prove that he might have taken the next train, or pi'ocored 
another conveyance. To exclude auch evidence is error.* 

(c) S., a married woman, anes defendant town for injury 
caused by a defeetive highway. After tbe injury, and while 
onder medical treatment, she becomes pregnant, and her preg- 
nancy enhances the effects of the injury. It does not appear that 
she bad any reason to anticipate such a consequence. Defend- 
ant requests tiiat the jury be directed not to allow for any in. 
crease of damage through the pregnancy. There is no error in 
refusing this iastruction.* 

(d) A- employs B. to effect insurance npoa his property, 
which B. neglects to do. A., knowing of this, cannot stand by 
and hold B. for any loss which may occur,* 

(e) An express company, employed to deliver a premium on 
a policy of insurance to the insurer, fwls to do so, and the 
policy lapses. To recover substantial damages the insured must 
show that he naed all reasonable efforts to prevent the lapse, or 
to procure reinstatement.' 

• Loker e. Damon, 17 Pick. 284. 

S Ind. B. & W. Ry. Co. v. Birney, 71 HI. 391. 

• Salladay v. DodgeriUe, 85 Wis. 318. 

• Brant u. Gallup, 111 111. 487. 

> Qriodle D. Eastern Express Co., 67 Me. 317. 
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(/) A servant is discharged without lawfnl caose. The 
amouot which he earns, or might, with reasonable dihgence, 
have earned in other employment, most be allowed in reduction 
of damages.^ 

{g) B., in charge of a ves«el, is snbjected to expense in getting 
her off from an unlawful obstruction in a navigable river placed 
there by the defendant. For this expense he can recover.* 

(A) In an action on the case for taking a horse and wagon, 
plaiutiS claims to recover, by way of special damages, the value 
of time and money spent in searching for tbe property; it ap- 
pears that the search was reasonable under the circumstanoes. 
The items cltumed are recoverable.* 

(i) A passenger in a stage^iach is placed, by a defect Jn 
its constiDction for which the owners are responsiUe, in such a 
utuation of peril as to make it a reasonable precaution for hiu 
to leap from it. Had he remained ia his seat, he would have 
been safe; by jumping he sustains a Berious injiuy. For this 
injury he can recover.* 

(J) A horse is injured, and rendered entirely worthless. The 
plaintiff, however, having reason to believe that a cure can be 
effected, expends money for this purpose. He can recover Uie 
money so spent, in addition to the value of the horse.* 

{k) A passenger delayed through the fault of a rulway com- 
pany, hires a special train for the purpose of reaching his des- 
tination at S. He has no business or engagement in S. which 
requires his being there at any particular time. Such an 
expense is unreafionahle. and he cannot recover it.' 

(l) Tbe evidence shows damage to a machine and that the 
cost of repairs would have equalled the price of a new machine. 
It is held that this rale of avoidable consequences does not 
apply.' 

» Sutherland v. Wyer, 67 Me. 64. 

3 Benson ir. Maiden & Melrose Gas Light Co., 6 AU. 149. 

' Bennett v. Lockwood, 20 Wend. 223. 

* Ingalls t>. BiUa, 9 Met. 1. 

* Ellis V. Hilton, 78 Mich. 150. 

* Le Blanche o. London & N. W. By. Co., 1 C. P. D. 286. 

' Thomas B. & W. Mfg. Co. v. Wabash, St L. & P. By. Co., 62 
Wis. 642. 
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(in) A farm is let, and poBaesaion is refuaed. In an action 
by the lessee, the leisor is permitted to prove that the ptaintifE 
had engaged in anothei oooapatioD more profitable than fann- 
ing. This is error.i 

(n) The cause of action is damage arising from a trespaes 
committed bj a boom company. The damages cannot be re- 
duced by proof that the company declared its inteoWon to 
commit the trespass, aud that the plaintiff might by anticipatiug 
the wrong have avoided its consequences.* 

(a) C, having been engaged by defendant, as superintendent 
of its railroad, for a year, is discharged without cause, and 
after notifying defendant of his readiness to complete the 
contract, remains unemployed during the remainder of the year. 
Prima facie, he is entitled to his fall salary ; to reduce his 
damages, defendant must show affirmativety that he had an 
opportunity of obtaining other employment of the same kind 
and description.' 

> Wolf B. Studebaker, 65 Pa. St. 459. 

* Flummer d. Pen. LumbeTing Ass., 67 Me. 363. 

■ Costigau V. Mohawk & H. B. B. Co., a Den. 609. 
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CHAPTER VII. 

NOMINAL AND EXEHPLABT DAMAQEB. 

It is a fkindamental priuciple of Uie common law that any 
invasion of a light imports legal injury, and gives a right 
of action for dami^es ; and if the amount of injnry be 
trifling, or ia many cases even if no injury can be shown, 
the plainttfC is still entitled to what are called nominal 
damages ; that is, a verdict for some nominal sum, which 
at once, establishes his right or title. By luiotlier rule no 
less important, whenever a person omits to govern his 
conduct by that standard of care for the rights of others 
which the law exacts, and actual dam^e ensues, he is 
responsible for the consequences, althoagh, had no damage 
ensued, bis act might have been Indifferent. 

Rule. 

15. WheMver a breach of contract, or a tort is estab- 
lished, the plaifUiff is entitled to nominal dam- 
ages. 

Illustrations. 

(a) In an action by A., who has a right to use the water of 
a stream, for the diversion of it by a riparian owner higher up, 
the court charges the jury : 1. That the question must be " de- 
termined with reference to the land.aa it was, and not with 
reference to the future for an instant ; " 2. That the question 
is whether the diversion of the water loft the stream " to a ma- 
terial and appreciable extent, insufficient for the purposes of 
plaintiff's business;" on the oUier haikd, plaintiff's request to 
charge that his right to maintain the action and recover nominal 
damc^ee does not depend upon his showing actual or perceptible 
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damage, but solely upoD the question of a perceptible and 
material reduction of the volume of the water, is refused. On 
appeal the judgment is reversed, and a new trial granted. The 
plaintiff's request should have been granted, while the charge 
actually given was erroneous.' 

(b) A firm, dealing in grain, telegraphs in Uay to its agent 
to buy twenty thousand bushels of wheat, deliverable in June. 
After the message has been sent, wheat Buctuates in price so 
that had the message been acted upon, the firm might have 
made a loss. The message, however, is never delivered. The 
firm is entitled to nominal damages.^ 

(c) A riparian proprietor erects works which have the effect 
of fouling the water below him. This pollution of the stream, 
however, does no actual damage, because the water bad been 
already so polluted by similar acts of mill-owners and dyers, still 
higher up, that the additional fouling does not make it less ap- 
plicable to useful purposes than it was before. Nevertheless, a 
proprietor lower down is entitled, in an action of tort, to 
uominat damages.' 

(J) In an action of trespass it appears that the trespass con- 
sbta in having taken possession of a mill, in such a condition 
that the profits could not have exceeded the cost of repairs. 
The trespasser erects a new one in its place, so that the resnit 
is a large increase in the value of the property. The owner is 
entitled to nominal damages.* 

With regard to breaches of .contract, there ia no dif- 
ficulty in applying the above rule, as it is impossible to 
conceive of a breach of contract which does not give rise 
to a right of action. But with regard to torts, it will be 
perceived thst unless we go through the whole body of 
actionable wrongs, we shall not be able to divide all the 
classes of cases in which the right to damages is depend- 
ent merely on proof of the defendant's acta, from those in 

' N. T. Rubber Co. v. Botherj, 132 N. Y. 293. 
» Hibbard v. W. V. TaL Co., 33 Wis. 558. 
» Wood V. Wand, 3 Exch. 748. 
• Jewett B. WUtney, 43 Me. 243. 
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which it is necessary to couple with this some proof of 
actual damage to the plaintiff. Some little examiiuitioii 
of the mora commou classes of actioD, may, however, be 
naefuL 

It may be said in the first place that with regard to tres- 
pass upon property, whether real or personal, the right of 
action, independent of actaal dami^, is probably as uni- 
versal as in the case of contracts. This, so far as real 
estate is concerned, is because any trespass is an act which, 
if not protected gainst, may be used by the trespasser as 
evidence in favor of his own ownership ; ' consequently for 
any trespass npon lands (and interference with incorporeal 
hereditaments, such as easements, cornea practically under 
the same bead, for though technically a common-law action 
of trespass does not lie, still adTeree enjoyment ripens 
after lapse of time into ownership) a right of action always 
exists, independent of whether actual injury is inflicted or 
not. And the same principle applies to all interference 
with personal property, all cases of conversion, interfer- 
ence with patents, trade-marks, and copyrights. 

Nor is proof of damage necessary in all that class of 
actions which are given for the protection of what are com- 
monly called personal rights, — malicious prosecution, false 
imprisonment, enticement, harboring, sedoctiou, assault, 
assault and battery, libel. 

On the other band, to sustain an action in cases of de- 
ceit or negligence, some proof of damage is obviously 
necessary, for neither falsehood nor want of due care in 
the management of one's affairs, or in one's conduct, are 
actionable in themselves — apart from their consequences. 
Nuisance, and the violation of the right of lateral or sub- 
jacent support, are peculiar cases, because they come from 
the exercise of ordinary property rights, but which in case 
they cause damage, become actionable. In slander our 
1 Chapman u. Thames Mfg. Co., 13 Conn. 369. 
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law divides defamatory spoken words into two olassee : 
first, wliere such words are asaumed by the law to import 
datna^ ; second, all others. In the first class, the words 
being alanderous per se, no proof of dami^e is required. 

There is one species of action which is very frequent 
both in England and the United States as to whicli there is 
on the subject of nominal damages a conflict of opinion in 
the two countries, — that of actions against public minis- 
terial ofilcere. In England it is said that while it b the 
duty of a sheriff to make a true return to a writ, and to 
arrest a debtor on proper process, still the duty is imposed 
upon bim only for the benefit of the creditor, and if he can 
absolutely negative the possibility of any advantage enur- 
ing to the creditor from the performance of the duty, the 
plaintiff will not be entitled to nominal damages.' In this 
country nominal dam^es are in some jurisdictions given 
for every breach of duty by a public officer.' It is not 
necessary here to go into this matter fully. It is merely 
mentioned for the purpose of calling attention to the dis- 
tinction between the class of cases in which proof of dam- 
age is required to support an action, and those in which 
nominal damages are recoverable in any event. Actions 
against public ofllcers may be actions of tort founded upon 
a public duty, ot actions upon the official bond usually 
given in such cases to secure the performance of that duty. 
In either case, the decision of the question whether the 
plaintiff should recover nominal damages will depend upon 
whether we regard the right of the plaintiff as wholly de- 
pendent upon damage, or whether we regard the plaintiff 
as having some right which the wrong-doing of defendant 
invades. 

' Mayne on Damages (5th eel. J, 6; Williams b. Mofrtyn, 4 M. * W. 
I4S; SCinigou o. Farnham, L. B., 7 Q. B., 175. 

" Laflin v. WiUai^, 16 Pick. 64 ; Lawrence v. Bice, 13 Met. 535 j 
Mickles v. Hart, 1 Den. 548. 
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Upon the whole, lookiog ss well &t the general rule as 
at the exceptional caaee, it may be said that the injury is 
looked upon as the invasion of a contract, property, or 
personal right inherent in the plaintiff, whenever nominal 
dam^es are recoverable ; wherever, on the other hand, 
the primary notion is the breach by the defendant of a 
duty, producing damt^e to others, then damage is the gist 
of the action. 



In all actions of tort' it is tiie rule in most Jurisdictions 
that the jury may give damages beyond the strict limit of 
compensation, when the act complained of has been com- 
mitted under circumstances of aggravation, and thus, by a 
heavier verdict than the rule of compensation would call 
for, punish the defendant and hold him up as an example 
to others.* 

RlTLB. 

16. In <M cases wh^re a tort is attended by circum- 
glances shaming evU motive or teanton disregard 
of the plaintiff's rights, the Jury may, in its 
discretion, give damages in excess of compensa- 
tion, by way of example and punishment. 

Illustrations. 

(a) The action is for trespass for false imprisonment under a 
warrant phunly illegal. The court refuses to interfere with a 
verdict for £300 damages, though it appears fliat sofar as actual 
injnry is concerned £20 might have been enongh.* 

1 The rule is the same in actioDB for breach of promiBe of nuniaf;e ; 
tbls is an anomalj which will be explaioed elsewhere. 

" Emhlen v. Mjere, 6 H. & N. B4; Daj v. Woodworth, 13 How. 
863, 371 ; MUwankee & St. P. Ry. Co. o. Arnw, 91 U. 8. 489; Dalton 
B. Beers, SB Conn. 529; HBrrison v. El;, 120 111. S3; Bergmauu v. 
Jonee, 94 H. T. 51 ; Goddard b. Grand Tmak B;., 57 Me. 303. 

» Hackle V. Money, 2 Wila. 806. 
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(b) The caae is a proper ona for exemplary damages, but it 
appears on appeal that the jury probably onderBtood the charge 
of the court to be that the plaiutifi was entitled to Euch dannages 
of right. Judgment is reversed and the cause remanded for a 
new trial, t 

It ia clear that sa late as the mid<lle of the last century, 
in actions of tort, the jury still retained most of its early 
power, and in certain cases where there were circumstances 
of aggravation, lai^ verdicts were spoken of as being of 
an " exemplarj"" nature.* As rules in ordinary' cases be- 
came defined and fixed, there emerged from the body of 
torts a certain class of eases which stood by themselves, 
t. e., torts showing wilful motive, or wanton negligence as 
to the consequences of one's acta. In such cases as these 
"exemplary "verdicts were felt to be peculiarly appropri- 
ate, and from them has been developed the modem doc- 
trine of exemplary damages. 

In some jurisdictions ' the doctrine has been repudiated, 
and the principle of compensation universally applied in all 
cases of torte. The objections ur^d against the doctrine 
have been, first, that it is at variance with the general prin- 
ciples of the law of dami^es ; second, that the use of the 
form of a compensatory verdict to punish the defendant is 
unjust ; third, that if punishment is to be infiicted the de- 
fendant should not be deprived of his right (as in a crimi- 

» Snow V. Carpenter, 49 Vt. 426 ace. ; Wabash, St. L. & P. By. Co. 
o. Rector, 104 HI. 296 ; Lonisville & N. R. B. Co, v. BrookB, 83 Ky. 129 ; 
New Orleana, St, L. & C. R. R. Co. v. Bnrke, 53 Miaa. 200. The con- 
trary is maint^ned in Wbconsiu, where it ia held that if the facts are 
such an to make exemplary damages proper, the jary must giie them. 
Hooker a. Newton, 24 Wis. 292, No euch rale is reo^nized elsewbere. 

S Hackle V. Money, 2 Wils. 205. 

' E.g. MaseaclinBetta, Barnard v. Poor, 21 Pick. 378; New Hamp- 
shire, Fay 1-, Parker, 53 N. H. 342 ; Colorado, Greelj, S, L. & P. By. 
Co. 0. Yaager, 11 CoL 345 ; Nebraska, Biewe v. McCormick, 11 Neb, 

sei. 
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n&l court) to have the offence proved ' ' beyond n reasonable 
doubt ; " fourth, that the extent of the punishment is left 
to the jury, instead of the court, as in a criminal trial, and 
that they may, and frequently do, assess the damages at a 
sum greater than the Bne provided by statute for the same 
act. 

These objections have not generally prevailed. That 
the rule is an anomaly may be conceded ; but that it teuds 
to produce injustice cannot be made to appear. In the 
first place, whenever juries are not allowed to give exem- 
plary damages, they may still give compensation for 
wounded feelings, which are entirely at large ; and in the 
second place, the suggestion of injustice rests upon the 
mistaken assumption of double punishment ffiv the same 
offence. But the offences punished are I'eally different. In 
the civil action it is an offence against the plaintiff ; in the 
criminal, the offence is against the community. Thus, in 
libel, the plaintiff recovers strictly for damage to his repu- 
tation, and if exemplary damages are given, they are given 
to punish the defendant for his wantonness or malice in 
attacking the plaintiff; but a criminal prosecution for 
libel is founded on the tendency of the libel to provoke a 
breach of the peace, and there is no reason where the 
same act produces two different species of injury that both 
should not be redressed.* The mere fact that the jury 
fixes the measure of punishment is not an argument 
against it. This is not an unknown procedure in the crimi- 
nal courts, and the only other objection to it — that juries 
may be under the influence of passion or prejudice, — is of 
no weight, because here, as in every other case, the verdict 
may be set aside if excessive. It may be said also that 
all damages, so far as the defendant is concerned, are 
punitive in their nature. To compel the defendant to 

1 Btown V. Swineford, 44 Wis. 2S3 j Fry e. Bennett, 4 Duer, 247 ; 
Brown d. Etbds, S Sawy. 488. 
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make reparation is to inflict a penalty upon him. Tills Is 
uenaUy measured by the amonnt of the injury ; but it need 
not be, and statutes have frequently been passed allowing 
double or treble damages in oases of wanton injur}' to 
property; when plainly the main object is punishment.' 
Such double or treble damages are a species of exemplar; 
damages. 

It follows from these considerations that the fact that 
the defendant is liable to a criminal prosecution or has 
actually paid a One to the State cannot bar nor even miti- 
gate exemplary damages.' 

This rule seems to be the inevitable consequence of all 
the considerations by which the doctrine of exemplary 
damages is supported, and therefore, wherever the doctrine 
ia recognized, cases holding that it does not apply to ac- 
tions for wrongs which are also criminal offences, on the 
ground that the defendant should not be twice punished for 
the same offence ; * cases holding that evidence of a con- 
viction and fine may be given for the purpose of miti- 
gating exemplary damages^ — or that it is a bar;' cases 
attempting to distinguish between punitive and exemplary 

1 Barnef v. Jones, 51 Cal. 303 ; Beod i'. Davis, 8 Pick. 5H ; Mich. 
L. & I, Co. D. Deer Lake Co., 60 Mich. 143 ; Bobinwn v. Kime, 70 H. 
Y. U7 ; Brown v. Swineford, 44 Wis. 382, 288. 

S Brown p. Evaai, 8 Sawy. 488 ; Bandj «. Mftginess, 76 CaL 532j 
JeSeiEOD V. Adams, 4 Harr. 321 ; Johnson v. Smitb, 64 Me. 5S3 ; El- 
liott V. Van Bnren, 33 Mich. 49 ; Sowers b. Sowers. 87 N. C. 303 ; Ban 
c. Moore, 87 Pa. St. 3SS ; Edwards v. LeaTitt, 46 Vt, tSS ; Brown o. 
Swineford, 44 Wis. 283. 

» Murphy k. Hohbs, 7 CoL 541 ; Hnber v. Tenbet, 3 McAr. 484 ; 
Cherry 0. McCall, 23 Ga, 193; Stewart v. Maddox, 63 Ind. 51 ; Anatin 
E. Wilaon, 4 Cnsh. 273 ; Fay v. Parker. 53 N. H. 342. 

' Smithwick p. Ward, 7 Jones L. 64 ; Johnatwi v. Crawford, 62 IT. 
C. (Phillips) 342 i Sowers c. Sowers. 87 N. C. 303 ; Shook r. Peters, 59 
Tex. 393, 

* Gust V. MacphersoQ, 3 Mont. Leg. News, 84. 
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dsmages in this regard ; ' cases contbsmg exemplary with 
compensatory damages by holding damages for menial 
suffering, indignity suffered, &c., — to be "exemplary"' 
maat be considered in conflict with the general current of 
authority, and opposed to principle. 

It is a general rale of the common law that a master, or 
principal, is responsible for the torts of his agent or servant 
it committed in the scope of his employment, though neither 
authorized nor ratified by him. Different reasons hare 
been given for the rale, but they are all more or leas 
founded on the idea that one who authorizes another to 
perform certain acta for him, is himself the person wlio 
performs them, and if, in the course of their performance, 
torts are committed, he is himself the person who commits 
them. In the same way liability is imputed to corporate 
bodies for the acts of their f^euts and employees. It will 
be seen &t once that when we come to consider the appli- 
cation of the rule of exemplary damages to this class of 
cases, we are involved in considerable difflciilties. On the 
one side it is said that if we impate the toil of servant to 
master, we should impute the tort as a whole, with all its 
attendnnt circumstances of mitigation or ^gravation ; aud 
consequently that if it was of a wanton or malicious char- 
acter the principal or master should be liable for the 
severest rule of damages Just as much as for the act itself. 
This ailment is perhaps reinforced by the consideration 
that otherwise cases of a peculiarly aggravated character 
may occur where all liability to exemplary damages disap- 
pears. The master is responsible in compensatory dam- 
ages only; having proceeded against him, no action for 
exemplary damages can be brought against the servant, 
for there must be at least nominal damages to support 
exemplary damages; there is no right of action left 

1 Meidel v. AnthiB, 71 lU. 341. 

» Pogram u. Storti, 31 W. Va. 220 ; Beck tr. Thompton, id. 459. 
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against him, and consequeotl; the doctrine fails altogether 
of application. 

On the other hand, it is said that to impute the liabilitj 
for the tort is one thing ; to go further and impute wrong- 
flil motive without any evidence of it is going much further ; 
that to a wrongful intent knowledge is an essential re- 
quisite, and consequently to make a principal liable for t^e 
act of an agent, actual malice must be brought home to 
the master or principaL 

The difficulty presented has been surmounted in one 
jurisdiction by allowing damages to bo recovered for 
mental suffering caused by aggravated wrong committed 
by a servant, although exemplary damages are excluded. 
A railway conductor grossly insults a passenger by kissing 
her. The company is in no way to blame, and escapes re- 
sponsibility for esemplary damages. For compensatory 
dami^es, however, it is responsible, and consequently, for 
the insult, a substantial verdict may be recovered.' 

The logical difficulty of imputing the motive of a tort to 
a master is usually no greater than that of imputing the 
tort itself. The case very seldom happens in which a 
master directs, authorizes, or ratifies a tort, or is in any 
way morally responsible except from the single fact of em- 
ployment of another in his sen'ice. The question how far 
the tort or its motive shall be imputed to the master is 
really one, like that of exemplary dam^es itself, of public 
policy. In the case of corporations, which act only by 
agents, there seem the strongest reasons for a severe rule. 

The results of the application of the rule of exemplary 
damages to the relation of master and servant are there- 
fore quite different in diS'erent jurisdictions. 

• Crskei p. Clue. & S. W. By. Co., 36 Wia. 657. 
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Rule. 

17. AprtTicipal or master it answerable in exempkay 

damages for the act of his agent or servant done 
in the scope of his employment, either (a) only 
when the principal or master expressly author- 
ized the act as performed, or ralijied it, or by 
gross negligence made it possible or (6) wheneoer 
the agent or servant, acting on his own responsi- 
bility, would have been so answerable. 

ILLDBTIU.TIONB. 

(a) A railroad company, bj an armed force, organized and 
commanded by its vice-preBideiit and aasistant ^aeral manager, 
attacks the agenta and employees of another company in posses- 
sion of a railroad, drives them away, and in so doing fires upon 
and injures one of them. Jn on action bronght by him against 
tbe rulioad, it is held that the jnij may give exemplary 
damages.' 

(&) Tbe condactor of a train arrests a passenger in an illegal, 
wanton, and oppressive manner, tbe company not having in any 
way anthorized or ratified the act. Tbe company is not respond 
Bible in exemplary damages.* 

(c) A brakeman acting in the course of his employment un- 
necessarily makes a violent attack npon a passenger. This is 
a proper case for a verdict for exemplary damages against the 

EOLE. 

18. To recover exemplary damages the plaintiff must 

establish the right to nominal damages or prove 
actual damage. 

IixnsTRi.'noHS. 

(a) A. brings an action against county commissioners to re- 
cover damages for their wilful refusal to levy a tax to pay off a 

" Denver & E. G. Ey, o. Harris, 132 U. S, 597. 

» Lake Shore 4 M. 8. Ey. Co. e. Prentice, U7U.S. 101; cf. Haines 
D. Scbnltz, » N. J. L. 481. 

• Hanson o. European & N. A. B. R. Co., 63 Me. 84. 
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jadgment held by him. The plaintiff mvy recover exemplary 
dtunagea, tboDgb faia actual damage was merely noiiiinal.* 

(b) Under a statute giving a wife an action for damagM to 
person and property caused through the intoxication of her hus- 
band by one who sells him liquor, the right of action depends 
on proof of actual damage. Id ease no soch proof is made, 
exemplary damages are not recoverable.^ 

Bulb. 
19. Upon the quettion of exemplary damages, oil cir- 
cumstancet tending to ahow the nature of the 
motive, are receivable in evidence.* 

Illustration. 

(a) In an action agiunst a railway company for unlawfully 
ejecting a passenger from its cars, evidence on the part of the 
conductor that at the time he ejected the plaintiff be believed 
that plaintiff had not surrendered any ticket, and that he be- 
lieved it to be his dnty to put plaintiff off if he did not pay his 
fare, is competent npon the question of exemplaiy damages.* 

The qnestion how far the motive of one can affect 
another also arises in the case of Joint and several torts. 
In ordinary cases of treepase to person or property the 
plaintiS may bring his action against all, or any one or 
more, and he recovers damages as a whole, for all are 

1 Wilson V. Vanghn, aS Fed. 229; Hsflej v. Baker, 19 Kas. 9; 
eontra Stacy v. Portland Pub. Co., 68 Me. 279. 

3 Gansslj d. Perkins, 30 Mich. 493 ; Meidel v. AntliiB, 71 HI. 341. 

■ Millard d. Brown, 3S N. Y. 297. 

* Yates 0. N. Y. C. i H. B. H. H. Co., 67 N. Y. 100. This is not 
true of tlie question oE compensatoTy damages, became " if tbe pl^u- 
tifi was nnlawfnlly ejected from the cars, the good faith of the cod- 
doctor wonld not be a defence, nor impair the right of (he plaintiff to 
actual damages." " To have presented the point of (mmatoriftlity prop- 
erly npon the qnestion of compensatory damages, the counsel for the 
plaiDtift, when this eridence was offered, shonld have disclaimed any 
claim for any fnTthei damages." Ptr CnuacB, C. J., ib. 
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supposed to be equally guilty. But if one of the defend- 
ants has been actuated by a. mallcioua motive, and another 
is merely technically guilty (responsible, e. g., for nominal 
damages only) , it is obvious that to fasten the motive of 
one npon the other would be nnjuat Hence, in this case, 
the better opinion seems to be that if the plaintiff wishes 
to recover exemplary damages, he must select the defend- 
ant whom he wishes to hold to the severer rule, and pro- 
ceed against him.^ 

Rule. 

20. Exemplary damage* may be given in cases of greet 
negligence. 

To understand what is meant by this rule it is neces- 
sary to notice briefly what are known as the "three de- 
grees of negligence." In Coggs v. Bernard," nearly two 
centuries ago, Lord Holt appeared to classify negligence as 
slight, ordinary, and gross, and the result was the doctrine 
of three correlative degrees of care, — slight negligence 
being want of great care, ordinary negligence being want 
of ordinary care, and gross negligence being want of slight 
care. The matter has been much discussed since that 
time, and it has been made very clear that in determining 
the qnestion of liability this chiasiflcation has no signifi- 
cance. This question is solely, Has the defendant shown 
that lack of care which the law requires under the circum- 
stances of the case?' 

But when we look not at the question of liability, but at 
that of culpability and motive (which come into view the 
moment the jury is aslied to give exemplary damages) the 

1 Clark n. Newaam, I Ex, 131 ; McCarthy d. D© Armit, 99 Pa. St. 63, 

■ a Ld. Baymotiil. 909. 

• Wibon V. Brett, 11 M. & W. 113; The New World v. King, 
16 How. 489; Perkins v. N. T. Cent, R. R. Co., 24 N. Y. 196, 207; 
Milwankee & St. P. Rj. Co. t>. Arma, 91 U. 8. 489, 495. 
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term groBS DegligeDce adds aomethiDg to the notioo of 
liability. TLe dictum of Eolfe B., in Wilson v. Brett, 
that " gross negligence " is only negligence with a " vitu- 
perative" epithet is not accurate. The epithet is not 
vituperative, but condemnatory j and in using it the lan- 
guage of the law merely confonns to that of oi'dinary life. 
Until we are ready to affirm that gross negligence Itself 
cannot exist, the term will continue in use. If this view 
is sound, the negligence which establishes liability is the 
absence of the care which the law requires under the cir- 
cumstances of the case ; gross negligence means a gross 
case of it. The precise point at which negligence becomes 
gross negligence is one which it is impossible to define in 
advance, but wliich juries probably find it easy to pass upon. 
In a recent Florida case, the court has attempted a defini- 
tion as follows : It is not proper to charge a jury that 
" gross n^ligeoce " will warrant exemplary damages ; they 
should be instructed that there must be <' that entire want 
of care which would raise the presumption of a conscious in- 
difference to consequences, or which shows wsntonness or 
recklessness, or a grossly careless disregard of the safety 
and welfare of the public, or that reckless indifference to 
the rights of others which is equivalent to an intentional 
violation of them." * 

1 Florida Sontbem Rj. Co. f. mnt, 30 Fla. 1, 39. 
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ELEMENTS OP INJOBT. 



CoHPENSATioK in couits of law is necessarily awarded in 
money. The injuries for which it is awarded are of vari- 
ous kinds, according as they affect tlie person, property, 
or rigtits of contract. They may be divided into tliree 
entirely distinct species: 1, Damage to legal right only 
(nominal damages). 2. Substantial injuries of a tem- 
poral or pecuniary character. 3. Injuries also substan* 
tial, but non-temporal and non-pecuniary in their effect. 
Nominal damages have already been considered. 

It should be noticed at the outset, that the difficulty, or 
even impossibility, of estimating with certainty in money 
the amount of injury done, is never a reason for refusing 
redress ; ' the rule of certainty has no application here.- If 
this difficulty were allowed to stand in the way of compen- 
sation, many injuries would fail of redress altogether. 

Where injuries are spoken of as pecuniary, the meaning 
of the phrase is either that money itself has been lost, or 
that the dam^e is such as can be, and usually is, in ordi- 
nary estimation, measnred by a pecuniary standard, — loss 
of time, for instance, or the loss of the nse of property. 
Breaches of most forms of contract, and interference with 
property riglits as such, i. e., where the question is solely 
that of the value of property taken, detained, or damaged, 
fall under this head. In all other cases, i. e., where the 
person, taken in its lai^st sense, is affected, nbile the 
award of damages must tie pecuniary, the injury is at least 



' Ballon V. Faxnnm, 11 Allen, 73. 
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Id part noD-pectmiary. The pain of a blow, the mental 
suQeriDg caused by libel; the loss of the society of a 
wife, are instances. The mere statement of their natore 
shows that there ia no pecuniary standard which can be 
applied, and in all each cases the damages arc, as has 
already been explained, very much at large, or in the 
discretion of the Jury. One case serves little as a guide 
in another, and this whole field of the law is widely sepa- 
rated from the other, in which exact methods of com- 
puting damages can generally be arrived at. 

If the elements of injury in actions of contiact were 
always, as they are generally, pecuniary, damages for 
them would be entirely measured by fixed rules of law. 
But exceptional cases may exist. A contract usuaUy iu- 
volves only pecuniary elements of injurj', because the loss by 
being deprived of the benefit of the promise is usuaUy of a 
pecuniary character, This may be said of all contracts of 
service, of bills and notes, insurance, sales, warranty, in- 
demnity, agency, &c. But there are contracts embodying 
promises of.an entirely difiTerent nature. One of the moat 
evident elements of damage in the case of the breach of a 
promise to marry is injury to the feelings ; the same may 
often be true in cases of breach of a contract to convey the 
news of an important fact witti regard to a family, such as 
death or marriage. It is to such cases as these that we 
must direct our attention if we wish to know whether the 
rule that on breach of contract only pecuniary elements of 
injury are considered ia universal. 

In actions for the breach of contract for the convey- 
ance of telegraphic measi^es, the matter ia obscured by 
the ftict that the plaintiif is generally at liberty to bring 
either an action of tort or contract, or in Jurisdictions 
where there is only one form of action, an action as to 
which it may be impossible to tell whether it sounds in 
tort or contract. Now, if the action is tort^ as already 
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explamed, tiie noD-pecDniary elemeDts are to be consid- 
ered as of course. 

As to physical pain, for instaDce, resulting trom personal 
injury, there has never been any question. This element of 
injury ia bo closely connected and bound up with the mate- 
rial damage suffered that it is always sued for and allowed.^ 
In inconvenience, on the other hand, we have a kind of 
injury which may be material, and may be purely mental 
in effect. For physical inconvenience damages have been 
specifically allowed, even in contract,' while inconvenience 
producing mere annoyance has been disallowed-' These 
cases illustrate two rnles elsewhere stated : (1) That in 
contract, as a rule, nothing is allowed except for material 
damage, and (2) the rule that where the most ordinary 
and obvious measure of compensation fails, the law reverts 
to an alternative rule, if one can be found. Both were cases 
of the breaches of contract of carriage. In the second, 
damages were refused for disappointment of mind ; in the 
first, where the passenger was put down at a wrong sta- 
tion, it was admitted that he might, had there been a car- 
riage there, have hired it and charged the expense to the 
carrier. This was the precise value of the performance of 
the contract to him. But there was no carriage; he 
was allowed an analogous measure of compensation for 
the physical inconvenience of having to walk. This in- 
convenience, which money paid for a carriage would 
otherwise have obviated, was the precise measure of the 
advantage of the contract of which the plaintiff had been 
deprived. 

A religious society brings an action gainst a railroad 

> Ransom n. N. T. & E. R. R. Co., 15 N. T. 413 ; Lake Shore & M. 
8. Ry. Co. B. Frantz, 127 Pa, St, 297 ; Phillips b. Sonth Western By. 
Co. 4 Q. B. D. 406. 

' Hobtw V, London & S. W. By. Co,, L. R. 10 Q. B. 111. 

* Hamlin v. Great Northern Ry. Co., 1 H. & N. 408. 



bvGooglc 



98 ELEUENTS OF DAMAGES. 

for a nuisance consisting of a buQding for housing loco- 
motive engines established close by a building used for 
Sunday-Bchoola aud public worship by the society. It is 
proper for the court to charge the juiy that the congrega- 
tion would be entitled to recover damages (although their 
property might have increased in value) becaase of the 
inconvenience and discomfort suffered by them.^ 

Many other cases might be cited to show that where 
material damage has been occasioned, not only physical 
pain but inconvenience and discomfort will be compen- 
sated. A more important question is when and under 
what circumstances mental suffering, accompanied or 
nnaccompanied by any physical damage is an element of 
legal injury. 

The question has been much confused by the dictum of 
ajudge of high reputation. In Lynch v. Knight,'' decided 
by the House of Lords in 1861, the action was brought in 
the name of E. and his wife for slander of the wife. The 
words complained of (addressed to E.) imputed to her that 
she had almost been seduced by C. before her marriage, 
and stated that E. ought not to allow C. to enter his 
honse. The special damage was that K. believed the 
story, and forced bis wife to go back to her father, whereby 
she lost the conBOrtium of her husband. 

The defendants demurred on the ground that the damage 
was too remote ; that the damage was not a " temporal" 
(»", e., material) loss ; and that the damage came from E.'s 
own wrongful act. Lord Brougham, Lord Cranworth, and 
Lord Wensleyd ale delivered opinions, and Lord Brougham 
incorporated in his opinion that of the late Lord Chancel- 
lor, Lord Campbell, who had previoualy died, after hearing 
the ailment. The words were clearij- not actionable in 

1 Baltimare & Fotcauac B. B. v. Fifth Baptiit Clinicli, lOB U. S. 
317. 

" 9 H. L. C. 577. 
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themselves, there was no allegation of mental angnish in 
consequence of the slander,* and the only question in the 
case was whether the wife's loss of consortium was 
proximate special damage of a material clmracter, such 
as would support an action for slander. The opinions 
of Lord Brougham, Lord Cranwortli, and Lord Camp- 
bell all rest on the fiict that the damage was not 
proximate. To send his wife away on the strength of 
such a story without inquiry was not a natural conse- 
quence. This decided the case, and there was no need of 
anything further. Lord Wensleydale, however, undertook 
to show that apart from this the action could not be main- 
tained, on the ground that the loss of the consortium of 
the husband could, in a wife, only produce mental suf- 
fering or anxiety, not material damage, and that therefore, 
while he could sue for the loss of the wife's conBortium, an 
action could not be brought in her name for the loss of 
his. He loses her service ; but she docs not lose her 
maintenance, as he is still bonnd to supply it ; and without 
au averment to that effect, it cannot be supposed that he 
does not do so. Her only suffering is mental, and " mental 
pain or anxiety the law cannot value, and does not pre- 
tend to redress, when the unlawful act complained of causes 
that alone ; thongh where a material damage occurs, and 
is connected with it, it is impossible a. jury, in estimating 
it, should altogether overlook the feelings of the party 
interested." * 

This remark was obiter. The case had already been dis- 
posed of^jfrit, because tbedam^e was remote, and second, 
because, according to Lord Wensleydale's opinion, there 
was no material damage such as is required in slander to 
support the action. Consequently there was no reason to 
lay down any general proposition to the effect that there 
la a principle of law that mental suffering shall not be 

1 9 H. L. C. B9!. " Id. 698. 
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redressed except where there is material damage. Tet 
these words have ever since been quoted as if they were 
the decision fn the case.' 

This case, then, cannot be regarded as having decided 
the question wliether, and under what drcu Distances, 
mental suffering can be allowed for as an element of 
damages. But more than this, it has been repeatedly 
cited as authority for the proposition that except in cases 
of physical injury, mental suffering cannot be allowed for. 
There is nothing of the sort in the case. Lord Wenslej- 
dale's langui^e is material damage. The latter is much 
wider than the Tormer, including damage to estate, as 
well as bodily injury. But is it necessary to show dam- 
ages even of this kind to recover for mental suffering? 

The subject deserves the more attention because the 
line dividing cases which permit sjich recovery (tom those 
which do not is one which illustrates several peculiarities 
of the Law of damages. 

In the first place, with regard to this kind of damage 
the form of the action is still in many jurisdictions of the 
utmost importance, and the reason is a substantial one. 
For pnre breaches of contract in general the governing 
principle, as has been already stated, that the elements of 

' The importatice of tTiii case will, it i« hoped, excnse this aome- 
what minnte analyus. In Chis coaatTy a wife may in some jarisdic- 
tions bring an action for the loss of her hnsband's contortiam. CooIbj 
on Torts •a27, not* 3, and cat e!l. Why It should be aappoeed that 
the wife anfieis no material damage from the loea of her hnsband'a 
coniorlium in snch a case as the above is hard to see. A mamed 
woman is generally Bnpported by her hnahand's daily labor. If she is 
abandoned h; him, the theory that he continnes to support her seema 
rather forced ; she haa the right to pledge his credit for necessaries, 
bat what reason is there for sapposing in a majority of cases that he 
has any credit! Besides this, is not taming a married woman ont of 
her house, to the shelter and comfort of which she is entitled, a material 
damage! 
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injury &re pecuniary in tlieir BSttire, xnd consequently for 
ment&l suSeriug caueed by tl>e breach there ie no redress. 
An illustration of this rule has just been given. In actions 
for breach of promifie of marriage, however, the plaintiff 
is allowed to recover for injuries to her feelings.^ And so 
it has been ft^quently held, in cases of failure to deliver a 
telegraphic message of such a character that the primary 
result is mental suffering,' that such damages may be 
given. The principle which underlies all such cases 
seems to be, in the language of the decision just cited, 
that " where other than pecuniary (t. e., material) bene- 
fits are contracted for, other tlian pecuniary standards will 
be applied." 

Viewed in this light the exceptions confirm the ordinary 
rale of exclusion. In the case of failure to deliver an 
article sold, or to reader services contracted for, what 
both parties contemplate is their material advantage. It 
is impossible to contend that under tbe rule in Hadley t>. 
Baxendale, they may be regarded as contemplating mental 
distress as the consequence of a breach. 

But in cases in which tbe contract contemplates some* 
thing quite different from material advantage, there seems 
no reason why non-pecuniary elements should not be 
considered. 

One of the commonest instances of the recovery of dam- 
ages for mental suffering in many American jurisdictions 
is that of actions for such injuries as would in other juris- 
dictions warrant exemplary damages. But here the re- 
eovery will often depend, in actions for personal injury 
(when there is a breach of contract as well as a tort), upon 
the form of the action. 

M. brings an actjon of contract to recover damages against 
a railroad company for failure to carry bim from S. to N. 
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It appears on tbe trial that the conductor wroDgfully ar- 
rested the plaiotiff at an intermediate station for evading 
payment of his fare, that he naa detained in custody 
over night, and subjected to indignities. On the trial, M, 
is held entitled to recover damages for mental suffering. 
This ruling is erroneous. The action being one of con- 
tract, no such damages can be recovered.' 

In all those Jurisdictions in which exemplary damages 
are not allowed, mental suffering in all cases of aggravated 
torts is allowed for, as matter of compensation. For 
example, if the action is trespass accompanied by outrage, 
the plaintiff recovers for wounded feelings, when in another 
Jurisdiction, the same facts would be ground for au exem- 
plary verdict. This of course is strong proof that there is 
no rule of law that mental suffering is not a proper subject 
for compensation. But ttie question comes up also in 
jurisdictions which do allow exemplar}' damages, and it is 
settled that exemplary damages, when allowed, are in addi- 
tion to compensatory damages.^ Now the nature of the 
case may exclude the possibility of exemplary damages 
and yet be such as to raise the question of mental suffer- 
ing. It has been seen that in many jurisdictions exemplary 
damages cannot be recovered against a principal for the 
wrongful but unauthorized act of his agent, because, though 
responsible for the act, the principal cannot be responsi- 
ble for the motive of the agent. The dam^es accordingly 
must be limited to compensation, and it has been held in 
a carefully considered case that compensation may include 
damages for mental suffering.* 

It must be admitted that, as a general rule, compensa- 
tory damages for injury to feelings are not given where 
exemplary damages are allowed. But this is because ex- 

1 Mnrdock v. Boston &, A. R. R. Co.. 133 Mass. 15. 

' HarriBon v. Ely, 120 III. 83 ; Mc Williams v. Bragg, 3 Wis. 424. 

• Crakei V. Chicago & K. W. By. Co., 36 Wia. 657. 
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eioplary damages are given on proof of the verj same facta 
of outrage, wauton careteusneBS, etc., which would in other 
jurisdictions waiTant compensatioD for meDtal sufferiug, 
and hence the allonance of them does not show that there 
is any principle of taw which excludes proof of mental 
suffering. 

Enough has been said to show that mental suffering is 
allowed for in some cases as an element of damage. The 
question still remains. What is tJie governing principle? 

The matter would be relieved of some of its difficulties 
if it were always borne in mind that there are many varie- 
ties of mental suffering. A slight or insult effected by 
spoken words produces one kind of mental suffering ; an 
act may wound the feelings or affections, it may pro- 
duce fear, anxiety, distress, etc. Now the common law 
does not regard mere slights and insults as actionable 
wrongs, and it is partly, perhaps, because these are among 
the acts most commonly productive of mental suffering 
that the infei-ence has been drawn of an inherent unwilling- 
ness in the law to give damages for mental suffering in 
any CHse. But the real reason seems to be that, there 
being no right of action for such offences, there is no ques- 
tion of what the elements of damage are. 

While it is not pretended that all the cases can be recon- 
ciled, the principles on which the subject rests are believed 
to be (1) that, as a general rule, mental suffering is not a 
cause of action ; (2) that damages for it can only be 
allowed as a consequence of some recc^ized cause of 
action; and (3) that whether it will be taken into the 
account in a given <!ase depends very much on the kind of 
act or omission complained of, t. e., whether it is of such 
a. character that mental suffering is a natural, normal, and 
proximate consequence. 

To vary slightly Lord Wenslej'dale's dictum, we may 
say that whenever there is legcU injury, since there la a 
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right to a verdit^Hpiominal damages, tliere is, in a cer< 
tain seDse, materiaTfiiot necensarily physical) damage, and 
therefore, a right of action once established, if mcDtaJ euf- 
fei-ing is the ordinary, Datural consequence of it, mental 
Buffering may be alloned for ; otherwise not 

Supposing, then, that the character of the action as 
sounding in tort and contract is plain, a slightly different 
result must result in the two case's. 

1. In tort, a complaint setting up mental suffering pro- 
duced by some indifferent act of the defendant does not 
state a cause of action. The mere fact that A. has caused 
B. mental suffering does not give the latter a right to re- 
dress. Acts and threats may produce fright ; insults and 
rude behavior may wound the feelings and cause great 
mental distress, but they are not necessarily actionable. 
And this for a variety of reasons. Insolent, rude, or brutal 
behavior will produce, or fail to produce, mental distress, 
according as the strength, courage, and sensitiveness of 
the person concerned ia greater or less. What will greatly 
distress one person will only cause amusement to another, 
and the same person may be differently affected at difibr- 
ent times. Now proof can only come from him ; the de- 
fendant has no means of disproving what he may say on the 
subject; the evidence is incapable of certainty; and hence, 
were such an action allowed, it must always terminate in the 
plaintiff's favor.' 2. Mental suffering accompanjing, and 
caused by, an actionable act or omission of any kind, may 
be an element of damage. The most common instance is 
that sort of mental suffering, fright and anxiety which 
attends upon a physical injury causing pain. 3. This is 
not confined to cases of physical injury, but includes every 
case where the plaintiff has a ri^ht of action, the nature 
of which is such Uiat mental suffering is a direct conse- 
quence, i. In contract, the breach alone gives a right of 
1 Torwi]]iger ti. Wanda, 17 N. T. 54. 
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SJURK 



action ; and if thia entailed the rigl^^Kevery case to re- 
cover for mental suffering, tlie rale which niakea tbd" 
measure in ordinary cases of contract, pecuniary,^ would be 
completely done away. In contract, then, mental suffer- 
ing ie not allowed unless the subject of the contract is au(^ 
that the breach itself soundg in mental suffering ; e. ff., 
breach of promise. The cases are extremely rare. 5. Wbatr 
ever the form of the action, dam^es for mental suffering 
are always rejected where the proof of Uiem rests wholly in 
the evidence of the platntiS', and they are consequently 
conjectural, or where there is not that connection be- 
tween the cause of action and the damages which the law 
requires. 

iLLDSTaATCOHS. 

(a) Any attempt to do bodily harm, so as to put the person ' 
justly in fear of it, is actionable as an aaaauit. Damages are 
recoverable, although no physical harm is dooe.^ 

(A) A. sues B. for iajuriug a horse in a brutal manner, ac- 
companying the act with malicious ioBults. He is entitled to 
compensation for the injury to his feelings.' 

(c) W. circulatea a report about T. which causes him mental 
distresa. The words in themselves are not actionable. This 
mental distress gives no right of action.^ 

(d) The words spoken are actionable. Recovery may be had 
for mental snffering caused by them.* 

(e) The action is for personal injury. The phuntifF may in- 
troduce evidence showing loss of mental power.* 

(/) The action is for wrongful expabion of a railway passen- 

1 LdeS. B. W. de8.,Y. B. Lib. Am., foL98, pLSO; Beach v. Han. 
cock, B7 N. H. 223. 

" Kimball v. Holmes, 60 N. H. 163. 

■ Terwilliger v. Wands, 17 N. T. 54 ; ef. Altaop v. Allsop, 6 H. ft 
N. &S4. 

* Adams v. Smith, 98 HL 417 ; Swift i>. Dickennan. 31 Conn. 285. 

• Ballou P. Pamnm, II All. 73. 
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get. The jury may give damages for the anaoyuioe, vezaUon, 
and iDdignitj.' 

(g) The actipn is trespass npoo lands, the plaiotiff claimiog 
to recover for the removal of the remains of his deceased child 
from a cemetery lot. It is proper to iostruct the jaiy that if the 
evidence shows wanton disregard of plaiotiEE's rights, the jury 
may consider the injury to plaintiff's feelings.^ 

(A) The action is for neglecting to replace a furnace. The 
evidence is that Ihe plaintiff's infant child was ill with bron- 
chitis, and on account of the destmctioa of the furnace had to 
be taken care of in the kitchen. The plaintifi maj recover on 
the score of anxiety and annoysDce.' 

(i) The action is for tlie onlawful mutilation and dissection 
of the body of plaintiff's deceased husband. The plaintiff may 
recover for mental suffering!* 

(j) F. is ejected from a train, being compelled to jump off 
vrhile the train is in motion, through fear of the conductor, 
who threatens to push him off. His fear is intensified by 
reason of hia physical condition. Uis conseqaeut mental suffer- 
ing is a proper element of damage.* 

(k) A telegram, informing plaintiff of the death of his brother 
and the time and place of his funeral, is not deliverad. No 
damages for diaappoiutment in not bong informed in time to 
att«nd the funeral are recoverable.* 

» Chicago &, Alton R. R. r, Flagg, 43 DL 8M. 
« Meagher v. DriscoU, 99 Man. 3SI. 

* Vogel i>. McAnlifEe, 31 Atl. Rep. (B. L) 1. 

* Larson a. Cliase, 47 Minn. 307. 

» Fell V. Northern Pac. R. R. Co., 44 Fed. B. 248; Cf. Johnson v. 
Wells, Fargo, & Co., 6 Nev. 224 ; 3 Am. R. 245, where the antborities 
on the subject of Che allowance of damages for mental saSering accom- 
panjing physical pain are collected. 

s Western Union Tel. Co. v. Rogers, 6B Miss. 748. In this case the 
GODrt sajs that the " long established and almost nniversal mle of law " 
is that no action will lie for damages foi mere mental snfFeriag. " dis- 
connected with phjsical injnrj, and not the resolt of the wilful wrong 
of the defendant." Another reason, however, (pven by the court, is con- 
clnsive, that in tbia case the evidence of mental snSering must come 
wholly from the plaintiff, and was conjectnral. In a case of the same 
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The foregoing cases seem to show that the allowaoce of 
damages for mental suffering ia not prohibited by any 
principle of law. Wherever a rigid rule is allowed to have 
that efTect, the result is that wrongs must often go unre- 
dressed. Thus in a leading cose in England where action 
is brought to recover for nervous shock caused a woman 
exposed to the danger of a railway collision we find a sub- 
stantial verdict set aside, though the medical evidence 
showed that an illness has been caused by the fVight.' And 
in this country, where, by negligence in blasting, rocks are 
thrown on to plaintiffs adjoining lands and bnildings, it 
has been held that fear and anxiety are not proper ele- 
ments of damage.' 

sort ia Tennessee, whete a sister cMiaed damages for mental mllec- 
ing caused by being prerented from atteadiog her djing brother, it 
nas held on demnrreT that the action lay. There was a right of action 
indepeodoDt of those damages, but the main qaestion discussed was 
that of mental suffering. Wadaworth u. W. U. TeL Co., 86 Tenn. 695. 

' Victorian By. Comrs. v. Cooltas, 13 App. Caa 222. 

> Wyman it. Leavitt, 71 Me. 227. 
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CHAPTER IX. 

UMITATIONS OF INJDET. 

When the measare of damages id a given case is spoken 
of what is meant is the rule determining the extent of re- 
covery iu the particular class of action under consideration. 
Compensation ia, however, often very much limited by the 
relation which the parties occupy towards one another, or 
to the question involved in the enit. Thus the damages 
flowing from a cause of actiou may be limited in time. 
The plaintiff may have a right to recover such damages 
as have accrued down to the date of his action ; for subse- 
quent damages he may be remitted to another action. Or 
he may be limited by his title ; that is, the interest for 
which he claims compensation may not be the entire own- 
ership. Again, the damages which he has suffered may 
be less in reality than they apparently are, through acts of 
the defendant These different aspects of the matter 
will be briefly considered. 



The injury inflicted may terminate with the act which 
caused it, or it may be of a more lasting character. In 
an ordinary case of a trespass upon lands, if the tres- 
passer has been ousted, the injury is at an end. In the 
case of a personal injury, the evil effects may last for 
life. 

The principle which governs the assessment of damages 
in these cases is extremely simple. Only a single recover; 
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is allowed for & single injury. If at the date of the writ, 
the injury is complete, no recovery can be had beyond it. 
If it is of such a character that the effects of the canse 
of action are not yet exhausted, then the damages must 
cover the whole period during which they will continue.' 

Where damages arc assessed once for all, and cover 
future loss, they are called, in the case of contracts, en- 
tire damages ; in tort they are usually spoken of as pro- 
spective damages. As a matter of fact all cases in which 
permanent damage to property is allowed for are cases of 
prospective damages, because in estimating the depreci- 
ation of value, eOects must be taken into the account 
which last indefinitely. This is not nsually noticed, as the 
damage shows itself at once in depreciation of market value. 
But the difference between the case of estimating the de- 
preciation of rented real estate for all time, and that of 
estimating the loss, through an accident^ of a human being's 
future earning capacity, is only one of degree. 

The question may present itself in tort or contract, and 
in any species of action. A breach of contract may be 
entire, in which case the compensation will be entire. It 
may be a continuing contract ; that is, one of which the 
obligation continues, though breaches occur. In this case, 
the fact of a breach does not necessarily bring the con* 
tract to an end, and the injury sued for is only that which 
has occurred down to the bringing of the action. It may 

' It ieema a consequencs of tbis principle tliat the doctrine of ret 
adjudicala applies to the qnestions of damage, as it does to every 
other fact oithin the isane. The mle of res adjudicata \% that a judg- 
ment io one case is a bar to anj anbseqnent suit involving the same 
CBDse of action, and that this bar incladea not only such issaes as 
were actaally contested, bat all which are in law considered eis having 
been conclnded. In England it has been held in tre«pass that a claim 
for damages which had been capabls of recorary in a previons replevin 
■nit is barred, whether they had been actually lecovered or not. Oibbe 
■>. Crnibahank, L. R. S C. P. 454. 
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be severable, id which case new breaebes will give rise to 
nev causes of action, and the compeDsation will be limited 
to the injury produced hy the breach sued upon. A con- 
tract maj- even, though by it* terras it is severable, be so 
affected by tlie acts of the parties that on a breach, the 
damages will be entire. J. agrees with R. to deliver coal 
at a certain price in May, June, July, and August, bnt in 
June refuses to go on with the contract, and both parties 
treat it as at an end. Suit is brought in July, and al- 
though the period of the contract has not yet run out, 
entire damages are given for the value of the contract as 
a wliolc* The question of entiretj- of damages in contract 
is one depending, not on any fixed rule, but upon the nature 
and interpretation of the agreement and the acts of the 
parties under it 

In such a case as that just cited, the allowance of entire 
damages would seem in many cases to conflict with the 
rule of certainty. If the breach occurs and the suit is 
brought before the termination of the contract, the mea- 
sure of damages, or value of the contract to the plaintiff, 
must be dependent on the future course of marlcet prices, 
which is a matter of speculation. The same difficulty, 
however, occurs in torts, whenever prospective damages 
are given. The commonest instance is that of a personal 
injury case, where if the injurj- appears to be permanent, 
the plaintiff recovers damages covering the period of his 
natural life. These must, in the nature of things, depend 
largely on conjecture, which may frequently be contra- 
dicted by the event. The difficulty seems to be -one which 
cannot always be overcome by treating the contract as 
severable, because it may cover a long period of time, 
and to remit the plaintiff to successive actions would often 
be less conducive to Justice than to estimate the damage 
once for all as nearly as may be. 

1 Bop«i V. JohuBOQ, L. B. 6 C. P. 167. 
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In tort, the rule of a single recovery for a single cause 
of action is usually easy of application. In cases, however, 
where the damage iUelf gives the action, nice questions 
often arise. 

Rm.Es. 

21. For a single cause of action all damages incident 

to it must be assessed in a single suit. 

22. For breach o/an entire contract, the damages mutt 

be assessed in a single action. 
28. For breach of a contimiing contract, damages are 
recoverable only to the date of the writ. 

24. For every breach of a. divisible cordract, a separate 

assessment of damages may be had. 

25. In tort, the damages iticlude aU prospective injury 

from the cause of action which is reasonaUy 
certain. 

Illustrations. 
(a) T., the keeper of an office for procnring crews for vessels, 
in conBidemtion of B.'s undertaking to provide nocegsary ad- 
vanceB aad supplies, promises to pay a certain sunt of money 
for each man shipped and to repay advances. The contract is 
divisible, and every breach will support an action.^ 

(A) G. makes a contract to support her husband " when he is 
sober and well-behaved." The contract is a continuing one, 
and damt^es can only be assessed to the date of the writ.' 

(c) R. agrees to support P. during life, and afterwards re- 
pudiates the contract so as to entitle the latter to treat it as 
entirely at an cud. The damages must be assessed as of a total 
breach of an entire contract* 

(d) A. overflows B.'s land, comprising a half section. Suit 
b brought by A. and recovery had for the damage to part of 
the land. He cannot afterwards recover for injury done to 
another portion.' 

> Badger v. Htcomb, 15 Pick. 409. 
■ Fay V. QuynoD, 131 Mass. 31. 

* Paiker v. Kussell, 133 Mass. 74. 

* Wichita & W. B. B. Co. i>. Beebe, 39 Kas. 46S. 
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(«) F. Buea for a battery, shows a previous recovery for it of 
£1 1, and seeks to recover further, on the ^nnd that afterwards, 
by reason of the battery, part of bis skull came out. The 
former recovery is a bar.' 

(/) The action is by the owner of land npon the surface 
against the lessee of coal Beams below, for injury arising from a 
subsidence. The cause of action is the damage, and not the 
excavation, which the le&see had the right to make; the pliun- 
tiff may recover for every fresh injury.* 

(^) The action is for personal injury. Recovery may be had 
for future pain and suffering, if it is reasonably certain that 
such damages will necessarily result.* 

(A) The cause of action is a nuisauce, a continuing tort 
(giving rise to a new cause of action from day to day, and which 
may be abated, enjoined, or discontinued by the person wbo has 
established tt) ; damages cannot be recovered after the date of 
the writ,* 

(i) The action u by a reversioDei for a nuisance, causing 
damage to the reversion. Evidence of the permanent diminu- 
tion in the saleable value of the premises is not admissible.' 



Where property or contracts are concerned, the qnestion 
arises how far the right to recover ia limited by the extent 
of the plaintifFa title or interest. In contracts the ques- 
tion presents little ditBcultj, for as a rule, io this class of 
actions the only person who can sue for a breach, is enti- 
tled to recover the whole damages, no matter what claims 
others may have ag^nst him growing oat of the contract. 
The right to ene upon the contract may pass from one to 

1 Fetter v. Beal. 1 Ld. Rsym. 339, 692, because the probable conse- 
quences must be considered to have been tak^n into account. 

* Darley Main Colliery Co. v. Mitchell, 11 App. Cas. 127. 

• Curtis V. Rocheater & S. R. R. Co., 18 N. Y. S34; Sttohm o. 
N. T. L. E. & W. R. R. Co., 96 N. Y. 30S. 

* Sehliti Brewing Co. p, Compton, ua III. 511. 

• Battishil] a. Reed. 18 C. B. fi96. 
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another, but it cannot, like ownership, be carved into 
estates or interests. 

With regard to land, a life interest may be in one per- 
son, the reversion in another, an estate for years in a third, 
who is in possession ; while there may be a mortgage npon 
it held by a fourth. All are estates recognized by ttie law, 
but differ in extent and character. In case of injary, 
each one may suffer in a different way, or the whole loss 
may fall upon one or more, while the others escape all but 
that nominal injury which the law implies in every case of 
the infiingement of a light of this sort. The rale can 
only be stated in a very general form : — 

Rule. 
26. W?ieti two or more persons have different interests 
or estates in real property, the damages to which 
each is entitled are measured by the injury to his 
own interest. 

Illustrations. 

(a) The owner of land conveys to a trustee for the benefit of 
his wife and son, but remains in possession. Both he and the 
trustee have a right of action for a trespass; but if he has a 
mere naked possession he can recover only nominal damages.' 

(b) A lessee for years, at an annual rent, has hy the 
terms of the lease a right to dig half an acre of brick earth 
annually. He covenants also that he will dig no more, or, that 
if he does, he will pay an increased rent per half acre. A tres- 
passer takes brick earth to the value of £550. The lessee re- 
covers the full value, the reversioner having, by the terms of 
the lease, parted with the whole beneficial interest, and the 
lessee being liable, after satisfaction of judgment, as if he had 
dag the clay himself.' 

1 Salisbarr v. Westen N. Cat. R. B. Co., 98 N. C. 46S i ace Brown 
V. Bowen, 30 N. T. 519. 

> AUersoll v. Stevens, 1 Taunt. 183. 
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(e) The iiijury is caosed b; flowing lands in the posaesBioa 
of & tenaDt for years. He is entitled to such diunagea as will 
compensate him for the loss of \he use of the lands and their 
yearly products, but not tor any permanent injury.' 

(d) The tenancy is for life. The tenant's damages are meas- 
ured by taking the present value of the rents and profits, 
multiplied by the probable number of years of his life, leas the 
probable amount of taxes, repairs, and insurance, and a rebate 
of interest.' 

(«} The life-tcnaut commits waste by selling trees to A< to 
be severed from the land. The reversioner may recover the 
damage done to tiie inheritance.' 

With regard to personal property, the common-Iair has 
an entirely different rule, — that possession gives the 
right to recover full damages against a stranger, the pon- 
aessor being of course responsible to the owner for what- 
ever he recovers above his own interest. 

But this only applies as i^ainst strangers. If the dis- 
pute is between the owner of the property and one having 
a limited interest, the latter can only recover the value of 
bis interest. Any other rule would be productive of need- 
less litigation. If a pledgee, for instance, were to recover 
for a trespass by the owner the full value of the property, 
the owner would immediately have a right of action for 
the full value, less the value of the special interest. And 
BO, too, the general owner can recover agiunst one having 
a limited interest, only to the extent of the difference 
between the two. 

Where the possessor is not answerable over, and has no 
interest in the property, although he may have a right of 
action, on the question of damages his position is dif- 
ferent. He cannot recover more than nominal damages. 

1 Grand Sapids Booming Co. o. Jarrifl, SO Mich. 808. 
" Greer v. Now York, 1 Abb. Pr, k. b- 208. 
* Doisej V. Moore, 100 N. C. 41. 
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Rdi.eb. 



27. Possession of personal property always gives a 

right to nominal damages against a stranger. 

28. If the possessor is responsible over to the owner, he 

is enticed to full damages. 

29. As betteeen the owner and one having a limited 

interest, either recovers to the eiOent of his own 
interest. 

Illvsthatiokb. 

(a) A chimney-sweep finds an ornanient, and curies it to a 
goldsmith, whose apprentice abstracts tiie stoneo. In trover 
the sweep is entitled to the full valne of the ornament.^ 

(b) A sheriff uDlawfoll; seizes goods pledged to the plain- 
tiff, for a sum less than their value. He may recover the full 
value.* 

(c) The owner of a horse delivers it to an aaetioneer for 
sale, with liberty to use it, until sold. Through the Diligence 
of a railway company, the horse, while being driven by the 
bailee in bb own carriage, is injured. The auctioneer b not 
responsible to the owner, and in an actjoa i^ainst the railway 
company can recover for injury to his carrii^e, but not to Ibe 

(d) Tb« case is trover for a wagon by the owner, the defend- 
tuit having a lien on it for £14 as balance of the purchase price. 
In ease of a verdict for the plaintiff, the jury must deduct this 
sum from the value of the wagon. ^ 

(«) A sherifE attaches property owned in common, on process 
against M., who owns an undivided third. In a suit between 
the other owners and the sheriff on a replevin bond for dara- 
i^ea incurred by him owing to their having replevied the prop- 
erty from him, his damages are limited to the value of a 
one- third interest.* 

1 Armory v. Delamirie. I Stta. 505. 

* Lylee. Barker, 5 Binney, 457. 

• Clsridge V. So. Staffordshire Tramway Co. {1892], I Q. B. 4SS. 

* Fowler v. Gilroan, 13 Met. !67. 

• BartleCt p. Kidder, 14 Gray, 449. 
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III.. 



It is a fundamental principle of law that a vrong-<loer 
is debarred fh)in reducing tbe plaiDtiffs claim against 
faim by showing that the Istter's lose has been lessened 
through benefit cocferred by some third person. The 
benefit is either the result of a contract made with the 
third person, based upon a consideration which entitles 
the party to the full benefit of it, or else it is a gift The 
case is the same with a benefit conferred by the defendant 
Even an ofil'er of reparation is of no avail, unless it is ac- 
cepted. The wrongful act makes the right to damages 
absolute, except with the assent of the party injured. 

A difi'erent case arises when the act which inflicts the 
damage also confers a benefit. In such a case, it is usu- 
ally impossible to separate the two, and see what the 
damage would be if no benefit had been incurred. The 
total loss inflicted, whatever it may be, for which alone the 
claim for damages exists, will be so much less on account 
of the benefit. . -y 

Rule. ^ 

30. Damages cannot be reduced by proof of bemfitt 

or reparation, unless (a) the cause of action, in 
injlicting the injury, also confers a benefit itself 
actuaXly affecting a reduction, or unless (i) there 
is acceptance by the person injured, or unless (c) 
the benefit enuring to the advantage of the person 
injured by operation of law, or its own naturCy 
reduces his actual loss. 

Illustrations. 

(a) In an action gainst a sherifi for wrongful aeizure of 
goods, it appears that goods have been destroyed by fii-e, and 
tiiat the owner has been paid in full for tbe loss by an insur- 
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aoce company. This does not affect hia right to a rerdict for 
the full value against the Bheriff.> 

(by In an action for pergonal injury, it appears that the plain- 
tifE has received charitable ud. This cannot affect his recoreiy.* 

(c) In an action of slander, by a silk manuf aotnrer ^funat a 
physician, for saying that silk furnished by the former con- 
tained arsenic, one of the heads of dam^e is the value of time 
spent in determining whether there was arsenic in the silk, &c. 
The damages cannot be reduced because a company whose em- 
ploy^ he is, t«U him that no doduction shall be made from his 
salary, by reason of lost time.' 

(d) A city causes ftL's premises to be covered by an embank- 
ment of earth, destroying a feuce. M. removes moat of the 
earth, and uses it for filling and grading other portions of the 
close. The damages claimed are : 1. The value of the feuce, 
$36. 2. The damages caused to the land while covered by the 
earth, SIO. 3. The expense of removing the earth, S82.60. The 
defendant shows that the earth, as used by M., enhanced the value 
of his land more than the cost of the removal of the earth. M. 
can recover for the first and second items, but not the third.* 

(e) An officer wrongfully attaches goods, and the day after 
tenders them to the owner, who does not take them. The offi- 
(»r cannot show the unaccepted tender in mitigation.* 

(/) A. cuts timber unlawfully on the land of B., an infant. 
A. may show in reduction of dam^es that he has, with the 
assent of B.'s guardian, applied part of the proceeds to the pay- 
ment of debts against B.'s estate, but not payment made without 
such asaent* 

(ff) Goods taken unlawfully by a trespasser are subsequently 
applied by the trespasser, but by legal process, to satisfy the 
owner's debt. This reduces the owner's claim by the amount 
so applied. T 

1 Perrott v. Shearer, IT Mich. 48. 

* Notristown o. Moyer, 67 Pa. St. 355. 
■ Elmer v. Fesaenden. 194 Mass. 427. 

* Mayof. Springfield, 138 Mass. 70. 

• Carpenter e. Dresser, 72 Me. 377. 

• Tony V. Black, 68 N. T. 185. 

' Hopple v. Higbee, 3 Zab. (33 N. J. L.) 3*». 
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(h) Saperrisors of n town are sued for refosiog to pat a 
Judgment on the tax lint; they ma; ehow that subsequently 
the judgment was placed on the list, and pMntifC can recover 
only nominal damages.i 

(i) The action is by one who has been deprived of the poBsea- 
Bion of real estate, rente, and profits. His claim must be 
reduced by the improvemeLta, and the expenses necessarily 
iocurred to make it profitable.^ 

(j) In miuing ooal, W., by mistake, mines and car- 
ries away some of F.'s coal, which lies beyond his line. F. 
brings trover, and claims to recover the value of the coal after 
it had been mined. W. is chargeable ouly with the value iu 

(it) Inaaimilar case, the ooal is sold by defendant. The jury 
is charged that the plaintiffs dam^^ are the fair market valoe 
of the coal at the time of sale. At the mouth of the shaft the 
coal was worth 13.10 per Uiu, and this the jury allows, without 
deduction for the cost of getting it there. The plaintiff is eu- 
titled to a new trial ; the j ury should have been told to give tho 
value less the expense; or, the value of the coal when it first 
became a chattel by being severed from the groand in which 

([) The action is to recover possession of lumber, manufac- 
tured from logs cut without authority under mistake upon 
plaintiff's land; the jury assess the damages at the full value of 
the lumber. The expenses of manufacture should have been 
deducted.* 

(m) In a similar case, the defendant conveys the logs to 
market and sells them. The measure of damages is either 
the value in the market less expenses, or the value of the 

1 Dow V. Humbert, 91 U. 8. S94. 

" Hjlton 0. Brown, 3 Wash. C. C. 16S; Hodgkins e. Price, 141 
Mass. 1 62 ; bat even here the principle that one who is injured cannot 
have benefits thrast upon him to affect his injory appJiea ; for if the 
defendant knows of the saperior title, he loses his improvements, and 
he can iu no case recover a balance against the owner. 

» Forajth p. Wellg, 41 Pa-St. 291. 

* McLean County Coal Co. v. Long, SI HI 359. 

' Smgle B. Seboeider, 24 Wis. 299. 
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property when first severed, together with any profits in the 
ordinary market.* 

(n) W. cuts trees on M.'s laad, divides them iuto logs, and 
conveys the logs to aaother spot, where they are of greater value 
by the amount of the labor involved. The measure of damages 
is the value of the logs irhea tbey first booame personal property.' 

' Winchester v. Craig, 33 Hich. SOS ; the fandamental rttle seeniB 
to be the value of the property iu place. Even if it costs more than 
this to get it to market, tjie pluiiti2 wobM ba entitled to the value. 
Ibid. 

' Moody r. Whitney, 3B He. 174. 
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VALUE AND PRICE. 

The elementa of Injury in a given caae being ascertained, 
it remains to determine liow these are to be computed in 
money. When the sole element of injury is tliat implied 
in the right of action itself, there is no difficulty. A 
trifling sum, the amount being established by custom or 
statnte, is given, and coats go with it. Wlien the elements 
of injury are strictly non- pecuniary, the amount is in the 
discretion of the jury, subject to review by the court, if the 
amount of the verdict seems to it plainly excessive or in- 
adequate in the light of the evidence. If the elements are 
pecuniary, that is, if they are of such a material descrip- 
tion that money is the necessary measure to be applied to 
them, various questions may arise. These will be found 
to be mainly questions of value and price. Whenever 
property is destroyed or injured, the measure of damages 
involves an inquiry into its value, either its value in the 
marliet, or for some purpose ; whenever a contract of sale 
is broken, the contract price is one of the factors to be 
considered. The reason why the market is usually taken 
as the measure of value is sometimes said to be that this 
is what the person entitled to the article would have to 
pay to replace himself.' On the other band, it is s^d 
that this is what he could have sold it for. Sometimes 
both reasons are suggested.^ 

Tlie first reason will, no doubt, explain most of the cases, 

1 Smitti D. Orifflth, 3 Hill, 333-337. 
' Bljdenbtugh v. Welsh, Bald. 331. 
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because when a thing is bought, and not delivered, or lost 
or destrojed, If it is replaced by the amount of money 
which will enable the purchaser or owner to obtain another 
of the same kind, he is compensated. But it will not 
apply to cases when there is no market, nor where, if 
there is a market, there is nottiing of the same kind to 
be procured in it. The second reason is objectionable, 
because, though the market price is what the article could 
have been sold for, sale is not necessarily the object of 
the owner. 

[The real reason and the one which harmonizes all the 
decisions is believed to be that where ttirough a wrongful 
act the value of anything is destroyed or diminished, the 
person injured is entitled immediately to an amount of 
money representing the value for oU lawful purposes; 
that as one lawful purpose is the enjoyment and use of 
the article, he is eutitled to such a sum as would have 
bought another similar article in the market; that as 
another lawful purpose is the sale of the article, he is 
entitled to such a sum as he could have sold it for in the 
market.J As enjoyment or sale are ordinarily the only 
possible objects in view, the market is the usual test It 
is the best evidence of value. And this test must, in the 
nature of things, be generally adhered to, for though it Is 
true that the market is merely the evidence of value, and 
not value itself,' still it is usually the only reliable evi- 
dence we have, and if we abandon it, we are soon bst in 
speculation and conjecture. 

The attempt has been made to show that in some cases 
the market value is not the true rule, and that there is a 
sort of intrinsic value, not dependent upon the market, 
which ought to be inquired into, lu a dissenting opinion 
in Smith v. GriflBth, an action against carriers for loss of 
goods,' CowEH, J., insisted that while the rule in an notion 
1 Eoimtz V. Kirkpatrick, 72 Pa. St. 376. > 3 Hill, 333. 



bvGooglc 



122 ELEMENTS OF DAMAGES. 

for goode Bold at an agreed price waa the price, liere tlie 
question was how much the gooda lost were worth, and 
that the defendants should have been allowed to prove 
that the gooda had do intrinBic value, and that the market 
value was fictitious; but the majority of the court fol- 
lowed the usual rule. And the case seems to UIuBtrate 
perfectly, both the uae of the market value at evidence, 
and the danger of departing IVom it when it is accessible. 
The articles injured were Alpine mult>erry-trees, and the 
defendants proposed to prove that subsequent to the 
injury, it had been ascertained that such trees . were of 
trifling value as compared with the market price ; that 
they were purchased to plant as a nursery, from which lo 
sell for production ; that they were of no value next year, 
and would not have paid the expense of cultivation. The 
m^ority of the court held the evidence inadmissible be- 
cause: 1. it related to a time subsequent to tlie injury, 
while the plaintiff waa entitled to their full value at that 
time ; 2. that the plaintiff's intention to plant for produc- 
tion, was irrelevant, as it bound nobody, and the plaintiff 
might have turned the trees to better account. |ln other 
words, the value was what the trees were worth for all 
lawful purposes, and the li^st evidence of it was the mar- 
ket value. J 

But cases continually occur in which It will not apply, 
and then other evidence must be resorted to. What this 
evidence shall be must depend upon the nature of the 
case, and does not in any way afiect the measure of dam- 
ages, which is always the value of what has been lost 
{^One of the commonest tests of value is the cost of pro- 
dnctjon.^ 

The rule of value has necessarily no application to cases 
of infringement of rights purely personal, such as liberty, 
orsecuritj'. For these the damages cannot be measured 
by rule ; but elsewhere it is universally in force. For 
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instaace, it applies to all contracts, and ia such cases 
whether we hear onlj of the " value of the cootract " (the 
general measure of damages), or of the market value of 
a tiling, depvnds on the nature of the i^;reement. In 
case of sales the market value of the thing sold is usually 
the best tebt ; in other cases it is not. Occasionallf a 
combination of drcumstaQces occurs in which the exist- 
ence of any value may be doubtful. 
fOne of the commonest cases of value, is the value of 
the use of a thing, e. g. the rent of a house, Uie ohai-ter of 
a boat, the interest of mouey.J A recovery of the value 
of the use generally implies that the title to the property 
remains in the plaintiff; when the act compltuned of has 
destroyed the property, the owner's claim is usually lim- 
ited to the value, assessed in money at the time of the 
loBS,f(Lnd any further loss by delayed payment is com- 
pensated by interest on this sum.^ If he were to recover 
besides the value of the property and the interest, the 
value of the use also, he would be twice compensated for 
the same loss. 

Price is not valae, but a matter of evidence bearing on 
value. For example, the amount of money paid on a pui^ 
chase of personal property i^ the price of the article, but 
it may be quite different ftom the vslne. Usually, when 
there are regular market sales, the market price and mar^ 
ket value will correspond ; but a price may be asked or 
obtained which is lower or higher than the value.* 

BDI.E. 

31. For loti ofproperti/, property rights, or rights rest- 
ing in contract, the measure of damages ta the 
vaiue of the property or rights. 

I KonntiD. Eirkpatrlck, 72 Fa. St 376 i Caxj v. Orumsn, 4 Hill, 
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Illustrations. 

(a) In SD actioD for Don-delivery of oil sold, plfuutifF oSers 
to prove that at about the time of the delirei^ the principal oil- 
dealers made a combination to create an artificial scarcity and 
an unnatural price. The offer b rejected. On writ of error, 
plaintiff ia entitled to a new trial.i 

(&) The cause of action is breach of contract for the delivery 
of coal at G., a point on the MiBsissippi, where there is uo 
market for the purchase of coal except that of the defendant 
company, which controls the business. The plaintiff cannot 
show the prices at all points on the river ; but is coufined to the 
nearest available market. The value of the contract which he 
has lost is measured by the difference between such price and 
the contract price.^ 

(c) F. buys champagne at 14^. per dozen, and resells it at 
24s., but is prevented from delivering by defendants' converting 
it. Champ^ne of a similar quality is not procnrable in the 
market. The value of the champagne, for which defendants 
must answer, is 24s. per dozen.' 

(d) Goods delivered to a carrier for transportation to N. are 
lostj there is no market for such goods there. The value is 
calculated by adding to cost price and expenses a reasonable 
profit.* 

(e) P. la owner of an island in the Miaaissippi, which is 
taken by a boom company by authority of law. He is entitled 
to it« value for all purposes for which it is suitable, including 
its adaptability for the purpose of a boom.* 

(/) The action is trover for converting stereotype plates, 
made for the printing of labels or advertisements in the plain. 
tiSa' names, to be used by them only, and of very trifiing 

1 Eoontz V. CitizetiB' (Ml R. Co., 7a Pa. St. 393 ; Eonatz v. Eirb 
Patrick, id. 376. 

s Grand Tower Co. b. Phillips. 23 WaU. 471. 
» Prance v. Gandet, L. E, 6 Q. B. 199. 
' O'Hanlan ii. Gt. Western Ry., 6 B. & S. *8*. 
• Boom Co. V. Patterson, 98 U, 8. 403. 
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Tolua except to them. Evidence of the oost of replacing the 
plates is admissible.' 

(g} The action ia for killing a race horse, in transit acroas 
the IsthmoB of Panama. There is no market price for aach a 
horse on the isthmue. Aa bearing on the value at the place of 
losa, the market valne at San Francisco, the place of deetin»- 
tion, ma; be shown.' 

(k) The action is to recover the value of a portmanteau and 
contents, consisting of clothing. The plaintdS can recover not 
merely what the clothing would sell for, bat the value of it for 
ose by the owner.' 

(i) The action is for the conversion of a schooner lying on 
the shore, in Massachusetts, at a place where there is no market- 
Evidence of the market value at St. John, Boston, or other 
ports may be received, as well as of the probable expense of 
getting her to market, of the diminution in her value through 
having gone ashore, of the rate of insiirance, and perhaps of a 
fur salvage ; but the measure of damages is her value, or what 
buyers would pay for her, as she lies on the beach, with all the 
facts known.' 

(j) The action is to recover the value of an oil-painting, the 
portrait of the pI^ntJfTs father, for which there is no market 
value. Evidence of its cost, the practicability and expense of 
replacing it, and of the fact that the owner bos no other, ia 
admistdble.' 

(i) The plaintifE is entitled to recover from the defendant 
•damages for the detention of machines furnished by him for 
trial, and the value of the machines. There ia no market value, 
u to the machines, or their use. He is entitled to the cost of 
prod action with interest.' 

(0 ^-i an architect, desiring to enter into a competition for 

1 Sticknej v. Allen, 10 Gray, 352. 

* Harria c Panama R. R., 58 N. T. 660. This is not the measure 
of damages, however, foe dedaction must be made for risk and ex- 
pense of tianspoitatioa. Ih. 

■ Purfax V. New York Central and Rudaon R. R. B., 73 N. Y. 167, 

* Glaspy V. Cabot, 135 Mass. 435. 

* Green ■>. Boston & Lowell R. R., laS Mass. 321. 

■ Bedmond v. American Mfg. Ca, ISl M. T. 419: 
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the constractioD of a public bnUding, prepares plans and for- 
wards tbem to the committee by carrier. In consequence of 
defendants' negligence, the plans do not arrive in time. The 
evidence is titat the plans were totally unfitted for the purpose, 
that E. conld not have snoceeded in the competition. The 
measure of damt^a is tiie value of the loss of the opportunity 
to compete, and thb being notiung, the plaintifE can only reoover 
nominal damages.^ 

(in) G. sues C. for breach of warranty of sonndness on the 
sale of a horse. The jniy is charged that the measure of dam- 
^les ia the difference between the price paid, and the value of 
the animal with the defects. There must be a new trial. The 
meaanre of damages is the difference between the real value, 
and the value with the defects.* 

(n) A picture is exhibited, which is a seandatonH libel upon 
a gentleman and his wife. The latter^a brother cnta it in 
pieces. In a suit by the painter against the brother, some of 
the witnesses estimate the value at several hundred pounds. 
The jury can only assess the value of the canvas and paint, as a 
libel in law has no value, and the exhibition might have been 
enjoined.* 

1 Adams Express Co. r. Egbert, 36 Fa. Bt. 36a 

^ Cory r. Qroman, t Hill, 625. 

» Du Boat V. Bercsford, 2 Camp. Bll. 
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It ia difiBcnlt to lay down general rules for the allowance 
of interest as damages, partly because the law both in 
England and America has within the last century changed 
Tery much, and partly because it is even now different in 
different jurisdictions- 

In order to understand the course of decision, it is 
necessaiy to notice that it is only in very recent times that 
the subject has been placed upon its true foundations. 
The ordinary common-law aution for non-payment of 
money was oisumpsit/ that is, it was founded upon the 
idea of a promise, express or implied. Conseqaently, it 
seems to bare been thought at one time that when the 
action was of this nature it was a proceeding for specific 
performance, i, e. to compel the per/oTtnance of the prom- 
ise supposed to have been made by the defendant. 
Thus Lord Mansfield speaks of the action as " brought to 
obtain a specific performance," ' and Loi-d Loughborough * 
goes so far as to say that it is "a technical fiction to call the 
sum recovered ' damages.' " It followed from this view, that 
the solution of the question of interest involved the question 
whether the promise, express or implied, covered, in fact or 
in law, an undertaking to pay interest. In the case of a hill 
or note, expressly carrying interest, there could be no hes- 
itation ; when sach an instrument was payable at a fixed 
time, it was not difficult to hold that interest mnst be 
giTen. But where there was no promise to pay it, express 

1 Robinson v. Bland, 3 Bnrr. 1077. 
* Id Rndder v. Fiim, 1 H. BL 647, 994. 
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or impliedj to sustain an action of assumpsit seemed out 

of the question, 

The common-law rule as early laid down in England 
restricted interest to mercantile securities payable at a 
fixed time, to cases of an express promise to pay it, and 
to cases where the law IVom the circumstances of the caee, 
from the usage of trade or the parties, etc., implied it.^ 

The rule was found too narrow, and by Statute 3 & 4 
Will. IV. 11, the jury are allowed in their discretion to 
give interest on debts and sums certain from the time of 
payment (if payable in writing at a time certain), if other- 
wise, then from time of demand in writing ; also, in cases 
of trover, trespass de bonis asportatis, and policies of 
insurance ; and the common-law rule, so enlai'ged, is the 
law of England on the subject to-day. In the United 
States, the development of the law of interest has been 
mainly effected bj- judicial decision. 

Traces of the early theory that to recover interest there 
must be a promise to pay it, maj- be observed at a much later 
date. Thus, in 1830, Putnam, J., in delivering the opinion 
of tUe court in the case of Dodge v. Perkins,* an action 
on an implied assumpsit, there being a mere legal liability 
to pay, declares that " If the interest is not inclitded 
in the contract, it cannot be given. If it is included, then 
it should make up a part of the judgment." But as the 
principal promise was implied, it is perfectly clear that the 
subsidiary' promise was implied also, and so the opinion 
proceeds, " whether there has been an implied promise to 
pay interest often depends upon the usages of trade and 
dealings between the parties and other circumstances, 
which explain the duty undertaken to be performed." ' 

1 Gordon p. Swan, 12 East, 419; Calton v. Bragg, IS Id. 223; 
Walker v. Constabla, 1 B. 4 P. 306 ; Catr v. Edwards, 3 Stark. 132 ; 
Nichol V. Thonip«OD, I Camp. S2 n. 

« 9 Pick. 368, 384. ' Id. 386. 
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Notwithstanding the high authority of the 30arce fix)m 
which this theory cornea, a more searching aD&lj'sis of the 
subject has led to its general abandonment, and it is now 
held that an action for non-paj'ment of money, whether 
founded upon a promise, express or implied in law, is an 
action for the breach of the promise, that the redress given 
is not specific performance, but damages ; and the inter- 
est allowed is further damages for the value of f/ie use of 
the money while detained. Its legal character is therefore 
closely analogous to that of the rent of land, or the hire 
of ft chattel, considered as damages. 

What has been said with regard to the interest on money 
demanded will make clearer the principle which has been 
making its way in the allowance of interest in all other 
cases. The principle is, that wherever a claim for damages 
exists, no matter what the cause of action, if it represents 
a loss of a pecuniary value ascertainable with reasonable 
certainty, as of a definite time, interest should be recover- 
able (Vom that time. If the claim is at large and for the 
discretion of the jury ; [f it is unliquidated, and involves 
non-pecuniary elements, such as pain and suffering, it 
should not be allowed. In many cases of the first class 
interest recoverable in one Jurisdiction as a matter of law, 
is in another in the discretion of the jury. 

1. In actions, whore the primary injury falls in whole or 
in part upon rights purely personal, such as assault, assault 
and battery, personal injury through negligence, libel, 
slander, false imprisonment, seduction and breach of 
promise, the jury lias a right to take into account all the 
circumstances, and a wide discretion as to amount. It 
may therefore perfectly well allow for the time which has 
elapsed since the injury. But interest cannot be given as a 
matter of law ; if the jury were in addition to their discre- 
tionary powers to be directed to allow interest as a matter 
of law, the resnlt must often be a double allowanoe of 
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intereeL In Buch cases as these the damages include 
enffering, past and prospective.^ And llieie are no means 
of calculating aritlimetiually the valae of probable future 
sufferiug. Wheo exemplary damages are allowed, interest 
in addition would be a manifest absurdity. 

2. Id other cases of tort, where rights of property, 
or money's worth, only are involTcd, there is every reason 
why, if a loss is fixed at a definite time, the plaintiff should 
be allowed, as of right, interest on the money representing 
it from that time. It is often said that since the amount 
may not have been ascertainable till verdict, it was not a 
debt ; the plaintiff could not demand it, and the defendant 
could not pay it This is perfectly true, but wholly irrele- 
vant. The question is what has the plaintiff lost, and 
since his loss includes not only the rights destroyed or 
injured, but the value of their use, firom the time of the 
loss, unless he obtains interest as an equivalent be is not 
remunerated. The essence of the plaintiff's claim is in 
tlie loss, not in the fact that the claim takes through the 
medium of a verdict a pecuniary form. It may be a more 
correct use of language to say that the plaintiff recovers 
damages for the loss of the use, and that interest does not 
begin to run till after Judgment ; but since interest is the 
form which in these cases the loss of the use always talies, 
the result will be the same — that the plaintiff should 
recover as a matter of right in addition to the sum of 
money representing the thing or rights which he has lost, 
a snm equal to the legal interest uix>n it 

But this is not by any means universally the law ; the 
control of the jury still clings to interest in many juris- 
dictions where, in determining the measure of damages as 
to the principal loss, the control of the court has become 
supreme. And in the same jurisdiction interest may be 
recoverable as a matter of law in trover, while if the actjon 
1 Bailroad v. Wallace, 91 Tean. 35. 
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ia for negligent injury, the jury decide tbe queation. All 
that can be aaid is tbat it is either recoverable as of right 
or allowable in the discretion of the jury. 

3, Looking at cases of contract ami tort together, two 
opposing theories run through the decisions, one that a 
demand must be liquidated before interest upon it can be 
allowed as a matter of law ; the other that when there has 
been an injury, involving solely pecuniary elements ascer- 
tainable by verdict aa of a given date, the claim is sub- 
stituted, in the view of the law, for the rights taken or 
injured, the property destroyed, the advantage of the con- 
tract lost, and when the amount is ascertained by legal 
decision, the plaintiff is just as much entitled to interest 
upon it from tbe time of the injury, as be would have been 
to the subsisting enjoyment of the advant^e, the prop- 
erty, or the rights. 

This second theory, which is in fact the principle just 
suggested as the true one, is superior to the first in the 
fact tbat there is no real lino of division between liquidated 
and unliquidated demands ; (indeed, properly speaking, if 
a claim for damages is disputed, it cannot he said to be 
liquidated until a verdict has been rendered,) and also that 
it is in complete harmony with tbe principles on which the 
whole law of damages rests. 

This can readily be seen by considering the analc^ons 
ease where damages are given for the detention of an 
article, where they are measured by the value of its use. 
In this case tbe article is not pei'mancntly lost to tbe 
owner. He recovers the property. But he has been 
deprived of its nse, and the value of this he recovers. 
So, if he is kept out of money, the rule ia, that be 
recovers not the identical money in question, but an 
equivalent sum as damages, with interest as the value of 
the use. 

It follows IVom this, that where only pecuniary injury is 
Involved and there is a definite tjme, as an initial point for 
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the allowance of intereet, which may be according to cir- 
cumstances that of action brought, of conversion, demand, 
adjustment of claim, destruction of propeily, etc., there 
is no room for the discretion of a jury. 

If this theory were completely developed, the only qaes- 
tion of difficulty presented would be that in some cases, 
the time fVom which the interest must run would not be 
easy to determine. In cases where the time is fixed by the 
contract, or by a demand for payment, or for the return of 
goods, there could be no question ; in the case of a continu- 
ing contract, as a warranty, or an agreement for support, or 
a tort with continuing consequences, the determining fact 
would be the time of the injury. It may be thought that 
where the damages are prospective, a difflcnlty would arise, 
as in the case of prospective snSering above mentioned. 
But such is not the case, if the injury is pecuniar^'. For 
instance, in the case of a contract to support, the measure 
of damages would be based on the present worth of the 
support. The present worth of future injury is of course 
the converse of pecuniary re<lres3 for a past injury with 
interest added. 

The opposing theory appears to rest on the idea that in- 
terest should not be allowed unless the claim is of snch a 
nature that the defendant might have settled it by pay- 
ment without suit, and that he ought to have done so 
either immediately upon being sued, or at some pi'evious 
time, as upon demand. The history of the matter in the 
New York courts shows a tendency, first, in the direction 
of one theory, then in that of the other. A review of the 
history of the cases in that State is given in Earl, J., in 
the opinion of the Court of Appeals, in White v. Miller,^ 
In New York the allowance of interest was first extended 
beyond the limits of the common-law rule to actions to re- 
cover money wrongfully detained ; then to actions for the 
detention, taking, or conversion of property, for goods 

' 78 N. T. 393. 
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sold, and for work and labor. Finally a still further es- 
tension took in all actions io wbicb, though the demand 
was unliquidated, the amount could be aecertiuned by 
Gomputatdon alone, or computation in connection with 
established market values. But in White v. Miller * the 
Court of Appeals, in a case where this rule could not be 
applied, laid down another, and quite different one, that 
where the claim sounds wholly in damages, is unliquidated, 
aad contested, and the amount is entirely nncertatn, inter- 
est can be allowed neither from the time of a demand, nor 
from the date of the action. This case was followed in 
HoMaster v. The State.* Certainly, if a demand will not 
set interest running, a writ will not, and there are many 
cases where a demand either for payment, or, as in trover, 
for a return of property taken, is necessary to the main- 
tenance of an action. But if a right of action exists, and 
a pecnniary injury has been inflicted, which the verdict 
measures and ascertains, and if redress is to be commensu- 
rate with the Injury, the date of the injury — that is, the 
date at which the law considers the injury to have arisen, 
whether on demand or independent of it — should be the 
starting point of the redress. For example, interest is ex- 
cluded in all cases on the items of an account, where sup- 
plies are fVirnished, if it is not the intention or the usual 
course of dealing to charge interest. The domestic sup- 
plies furnished by tradesmen on an open credit furnish a 
common instance. Bnt here the creditor may, by notice 
or demand, fix the debtor with liability for interest, and if 
he brings suit the date of the writ will fix the time of de- 
mand fVom which interest runs. 

A question as to interest which has divided the courts is 

that with reference to overdue paper. When a bill, note, 

or other security carries interest at a stipulated rate, at 

what rate is interest to be calculated after the paper has 

» l/bi mpra. ' 108 N. T. 542. 
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become due, and the contract has been broken? The rate 
must be either that provided by the contract, or the rate - 
provided for by the statute determining the rate in the ab- 
seoce of contract Inasmuch as the contract is broken, 
and the piaintifT can recover only damages, many courts of 
the highest authority hold that the statutory rate governs. 
Others, of equal authonty, think that the contract rate 
ought to prevail. The weight of reasoning seems to be in 
favor of the statute rate, and it may be suggested that the 
Opposing argument ia historically connected with the early 
theory, already noticed, that the right to interest for breach 
of a promise to pay money must be rested upon the 
promise itself. As a matter of fact, the two are now gen- 
erally regarded as entirely disconnected.' 

The source of the theory which makes the contract rate 
govern may probably be seen in the Massachusetts decis- 
ions. In Dodge V. Perkius,* in 1830, Putnam, J., says : — 
" If the interest la not included in the contract, it cannot 
be given." In 1873, the same court, in the case of a note 
at ten per cent., deciding that this rate prevails after matu- 
rity, says: "The plaintiff recovers interest, both before 
and after the note matures, by virtue of the contract."* 

If the defendant is not chai^eable witli delay intci-est 
will not run against him. The commonest instance is 
tender of the amount due ; if an amount greater than is 
afterwards found to be due by the jury is tendered, the 
result is the same.* The same thing is true if any legal 
impediment intervenes, as in tlic case of war between the 
countries which are the domicil of the debtor and creditor, 

1 Cf. Cook V. Fowler, L, K., 7 H. L. 27 ; /n re Hoberts, 14 Ch. D. 
49 ; Hdden v. Trnat Co., 100 U. 8. 72 ; Eaton u. BoiBSOnnaolt, 67 Mo. 
540; Faine v. Caswell, 68 id. 80; with Cecil d. Hicks, 29 Gratt, 1; 
UuioD Inst, for Savings v, Boston, 129 Mass. 82. 

' 9 Pick. 36B, 384. 

* Brajmon v. HarseU, 112 Mass. 63, 71. 

* Thompson u. Boston & Me. B. B. Co., 98 N. H. 5S4. 
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or iu the case of tiastee process, foreign attachment or 

IDJuncttOD. 

Compound interest, or interest on interest, as damages, 
is not generally' allowed. It Las been suggested tliat this 
rule faas its fouadatJoa in ttie fact that wbere interest is 
payable at fixed dates a riglit of action immediately 
accrues, and if uo suit is brought for it, it is more in 
accordance with the ordinary practice of alfalra to hold 
that the right to it has been waived ; but it la more easy 
to state the rule than to reconcile the reason given with 
general principles of law. Probably a very aocieDt custom 
is the source of the rule. Exceptional circumstances may 
permit the aUowaoce of comixiund interest, e. g., when the 
intention of the contract calls for it 

Rules. 

32. Damages include interest, as of rigla oh aQ con- 

tracts expressly providirtg for it, where il is im- 
plied from usage, or the dealing of the parties, in 
all actions for non-ipayment of money only, and 
on all liquidated demands. 

33. Interest is not recoverable in cases of tort involving 

injuries non-pecuniary. 

34. Tn all other cases of ton, involving pecuniary in- 

jury onli/f where the loss is fixed as of a d0nite 
date, interest is either (a) a matter of right, or (b) 
it is ailowable in the discretion of the jury. 

35. Whenever the defendant is not legally chargealile 

with delay, interest u-ill not run against him. 

36. Interest is not recoverable on arrears of interest. 

37. Interest on damages is at the rate established by 

statute, 

38. Interest runs on oBjxtdgments. 
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Illdstkations. 



(a) The yearly rent reserved in a lease is eighteen bushels of 
wheat, four fat hens, and one day's service with cainage and 
horses. In an aotiou for breach of coyenant U> pay rent, interest 
b recoverable from the time when the rent became due, on the 
market value of the nheat, hens and services. > 

(6) The action is ou a contract of sale for non-delivery of 
personal property, the measure of damages beiug Ibe difierence 
between the contract and market price. The vendee is entitled 
to interest.* 

(c) Under a contract for the construction of a railroad, the 
payments depend upon estimates, and measurements to be made 
by the engineers of the company. The company refuses to have 
a final measurement made, or measurementa already made re- 
viewed. The amount due is not liiiuidated, nor capable of 
being ascertained by calculation merely, nor by reference to 
market rates; but the defendant is iu default for not having 
takeu the requisite stepe ta ascertain the amount of bis debt. 
luterest is recoverable from the time of the refusal of the 
company.* 

(d) The action is to recover damages for breach of warranty 
in the sale of seed. The measure of damages is the difference 
between the value of the crop raised, and such a crop as would 
have been raised, bad the seed corresponded with the warranty, 
and the claim is therefore unliquidated, and so uncertain that a 
demand wonld not have set Uie interest running. Interest is 
not recoverable.* 

1 Van Bensselaer f. JeweR, 3 Comst. 13B. 
' Dana p. Fiedler, 12 N. Y. «, 

• McMahon v. N. T. & Erie K. R. Co., 30 N. T. 463. 

* White V. Miller, 78 N. Y. 393. Undoubtedly ndther party could 
know in advance what the precise amounC of the cMm would turn out 
to be; but this does not alter the fact that the plaintiff has lost the 
expected benefit of his contract, and that nnlesa interest ia given the 
loss increases with every day. If it be objected that the time of such 
an injury cannot be asceiiaiDed, that is an objection to an; I'ecovet? 
whatever ; a time must be fixed for taking the difference in value. 
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(e) P. has received money belonging to D., and ia liable for 
it wiehoQt demand. He is also liable for interest.' 

(/) In an action against a railroad for personal injury W. 
recovera a verdict, aaaesaing tbe damages at S7,000, with seven 
years iDterest, $2,940. Unless he remits tbe interest, the de- 
fendant is entitled to a new trial.' 

(^) Land ia taken by right of eminent domain. The owner 
is entitled to interest on the value from tbe time when the own- 
er's right to use the land ceases.* 

(A) The action is trover for the value of a barge converted by 
defendants. The jury is directed U> allow interest on this value. 
The direction is proper.* 

(i) The action is for tbe value of personal property destroyed 
by the negligent act of the defendant. Interest is allowable as 
damages.^ 

(j) The cause of action ia for destmction of property through 
negligence. On the trial the judge directs the jury to allow in- 
tereat as a matter of law. This is error. It should have been 
left to tbe jury, in their discretion, to allow damages in the na- 
ture of interest, for the lapse of time.' 

(t) Thecauseof action is tbe same. The cage ia referred to an 
auditor, who having the powers of a jury, allows interest. On 
appeal it is held that the jury has the power to consider the de- 
lay caused by the defendant, and that it cannot be bett«r done 
than by taking interest on the original damage as a measure.'' 

1 Dodge V. Perkins, 9 Pick. 368. 

" Railroad v. Wallace, 91 Tenn. 35. 

« Old Colony R. R. Co. v. Miller, 125 Mass. 1 ; Sonth Park Com'rs 
r. DnnlOTy, 91 El, 49. 

* Andrews v. Dnrant, IS N. T. 496. 

» Parrott v. Knickerbocker Ice Co., 46 N. T. 361. 

" Richards v. Citiiens' Natnral Gas Co., ISO Pa. St. 37. 

' Trazer t>. Bigelow Carpet Co., 141 Maw. 126. This necessarily 
ruses tbe question as to wbo caused the delaj. !□ Cbe Massachnsetta 
case, the defendants denied tbeir liability, and the plaintifi waited for 
tbe decision in another case — a prndent course. But any person in- 
jniad by another has tbe period of the Statute of Limitations within 
which to bring his action, and he cannot bo properly chargeable with 
delay il he hringa it within that perioci. A court of justice could 
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([) A. briugs suit agaioBt B., on an account aooexed for 
335.00. Prior to this a trustee proceaa had been begua by C. 
and A,, making B. the trustee. B., as trustee, having paid 
325.00 oa the execution, cannot be chafed with interest in A.'s 
suit against hi ID. ^ 

(m) The action is replevin for the loss of a Barings bank 
book; the deposit draws interest at three per cent. The rate 
for purposes of damages is seven, thli Lieiiig the statutorf rate 
in ail oases.* 

(n) The action is on a promise to pay the annual interest of 
certain notes, in case the makers do not pa;. Only simple in- 
terest can he recovered.* 

(o) The action is on a coupon for interest, attached to a bond, 
but detachable therefrom, and intended to have all the qualities 
of commercial papet. Interest is recoverable from the date of 
payment.* 

(p) The action is debt upon a judgment rendered by a justice 
of the peace. The demand is a liquidated one, and the plain- 
tiff ia enUtled to interest, aa of right.* 

hardly permit an inquiry as to whether the plMntiff might or might 
not have brought the action earlier. Damages for delay in these cases 
means indemnity for what the plaiotifE has lost by not haTJog the 
value of the property immediately oa its deBtmction, and this ia really 

1 Bickford V. Rich, 105 Mass. 34a 

" Wagner h. Second Ward Savings Bank, 75 Wis. 342. 

' IIem7 B. Flagg, 13 Met, 64. 

* Aurora City v. West, T Wall. 82. 

' Mahnrin v. Bickford, 6 N. H. 567. 
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CHAPTER XII. 



From what haB been already said it will not be expected 
that the development of the law in actions of tort can 
produce man}- definite ruleB as to the measure of damages 
in particular classes of actions. The control or discretion 
of the jurj-, the rule that exemplary damages may be given 
to punish tJie defendant, the fact that there is no agree- 
ment to be interpreted or measured by the court, that in 
many if not most cases, personal and non -pecuniary inju- 
ries are to be redressed, and that evidence is generally 
admissible in aggravation or mitigation, — all these cir- 
cumstances contribute to prevent the formation of rules 
other than such as are very general. The cases turn rather 
Upon the relevancy of the evidence offered to tbe issues 
presented by the pleadings, and upon tbe right to recover 
for heads of dam^e which vary with every case. 

So far as direct damages are concerned, the name of the 
action shows very often what the general measure of dam- 
f^es is. Thus it is obvious that in slander or libel tbe 
plaintJfl must be entitled to recover an amount of dam- 
ages representing the injury to his reputation ; in an 
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action to recover the possesaion of personal property, he 
must be entitled eitiier to tlie property, or if that is gone, 
to its value. But very little would be gained by the form- 
ulation of these essential rules, because in any actual case 
the measure of damages becomes enlarged so as to cover 
all the special circumstances. This is an important db- 
tinguishing mark between Tort and Contract In con- 
tract, a rule of damages is appealed to, from which the 
facts of the case vary more or less, but which always 
serves aa a gaide. In tort, while there is a general prin- 
ciple, the facts of the case make the rules for it. 

It is true that, with reference to what are heads of dam- 
age or matters of aggravation or mitigation in every kind 
of action, an enormous multitude of rulings upon offers of 
evidence of one kind or another might be collected, but 
they could only serve, when arranged and classified, to 
show that the effort of the law In tort is not in the direction 
of assuming control of the measure of damages, or apply- 
ing an exact standard, except in one class of cases, — that 
of tortfi affecting property or contract rights only, i, e., 
where the rights afEected are purely jiow-personal, aod 
where in addition to this tlie act complained of is indif- 
ferent as regards motive. 

For it must be noticed that the mere fact that a tort 
affects property or contract rights is not enough to make 
the rule of damages a rule of pure law. The case, for 
instance, is one of trespass upon real property, and the 
injury the destruction of a fence, at once repaired by 
the owner. In the absence of all other circumstances the 
measure of damages may be the coat of repairing the 
fenc«. From this rule it might be inferred that in cases 
of trespass the measure of damages is the cost of repairs. 
But suppose that the trespass is malicious, accompanied 
by circumstances of outrage and insult. In some juris- 
dictions the jury may now give exemplar}' damages ; else- 
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where the plaintiff will recover for iDJiirj' to hia feelings, — 
in both cases the damages are at large, and in tiie discre- 
tion of the jury. And even if the trespass is wholly acci- 
dental, while the damages will be measured by the cost of 
repairs, the allowance of interest on the amount will in 
many jurisdictions be in the discretion of the jury. But 
the cost of repairs itself is merely an alternative rule- 
In another case of trespass the plaintiff may be entitled 
to recover the value of property injured. Except that 
the compensation must be commensurate with the injurj', 
there is no invariable measure of damages in trespass. 

Again, the discretion of the jury is always limited by 
the requirement that the vei-dict must be supported by the 
evidence. In cases of contract this is often a matter of 
mere arithmetical calculation, as in the amount of interest 
on a certain sum of money for a certain time. In tort, 
wherever the jury has any discretion as to the amount, 
the principle is applied in a different way. If there is a 
clear discrepancy between the evidence and the verdict, — if 
the beads of damage will not yield a verdict such as has 
been given, it is said that the verdict must have been the 
resnlt of ignorance or of some improper motive acting 
upon the jury, and it is set aside. In those cases where 
there is no room for any discretion at all, where there are 
no circumstances of aggravation, where the injury is 
entirely non-personai, and where interest is treated as a 
matter of right, arrule of law at once makes its appear- 
ance ; but, for reasons already stated, it will cease to be of 
binding force in a case otherwise precisely similar, but 
marked by circumstances of aggravation, personal wrong, 
&c. This is the method by which the court tests the 
exercise by the jury of its discretion, and measures a ver- 
dict to which exception is taken as being too large. In 
the opposite case of a verdict excepted to as inadequate, 
the method is precisely the same. It is that it must be 
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clear that the jary have considered and taken into the 
account all the heads of damage in respect of which the 
plaintiff ia entitled to compensation. Otherwise it is held 
that the Jury have not taken a rensouable view of the 
case.^ 

The control of the court over the discretion of the jury 
is sometimes shown in another way ; it cannot, merely be- 
cause the damages are at large, leave the whole matter 
to the jury ; it must instruct them as to the proper measure 
of damages. An action is bronght against a railroad com- 
pany for wrongful refusal of admission to the train. The 
jury is told that plaintiff is entitled to sncb dami^s as 
will under all the circumstances compensate him. The 
verdict cannot stand. " The court most decide and in- 
struct the jury in respect to what elements, and within 
what limits, damages may be estimated in the particular 
action." * 

Courts are more and more averse to laying down the 
measure of damages in particular cases in the form of an 
invariable rule, even when precedent warrants it. There is 
no better illustration of this than the action of trover, the 
great modern action for the conversion of and trial of title to 
personal property. It has been laid down in innumerable 
cases that the meosnre of dam^es is the value of the prop- 
erty at the time of the conversion with interest, and it is 
beyond all doubt that for the misappropriation of a definite 
chattel at a definite time, this is and always has been a rule 
of law. But whenever the occasion requires it, judges 
insist upon its not being an invariable rule. In one case,* 
it is pointed out that the time of the conversion may not 
be well defined ; in another,* that " the rule of damt^es 

1 Phillips B. 8. W. By. Co., * Q. B. D. *Ofl. 

' B. & O. B. R. Co. V. Carr, 71 Md. 135; Knight n. Egeiton, 7 
Ex. 407. 

• Ksyr, J., in Corteljon n. Lansing, a C«. Gas. in Envi, 200, 211 

* Baker v. Brake, 53 N. Y. 311, 2sa 
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should not depend npou the form of its action ; " in a 
tbird, it is decided tbat there is " no fixed, definite meas- 
nre of damages applicable in all cases of conversion of 
property." ' 

The right of the parties to give evidence of facts in miti- 
gation or aggravation is closely connected with the common- 
law system of pleading. Almost all actions for the redress 
of injuries to the person or property are derived from a 
common source, the action of trespass, and in the primi- 
tive times in which this action was introduced, civil and 
criminal, procedure were not yet discriminated ; mitigation 
and aggravation are themselves terms which show the early 
implication of the notion of guilt with that of tort It is 
very natural therefore that the earliest general defence to 
the charge of tort of any kind should have been tlmt now 
primarily associated in our minds with criminal procedure, 
— " not guilty," and such has always been what is called 
the " general issue " (supplanted in many modern systems 
of reformed procedure by the "general denial"), in primi- 
tive actions of tort. Owing to its compiehensive char- 
acter, this plea puts in issue everything necessary to l>e 
shown by the plaintiff to make out his case,* and conse- 
quently enables the defendant to contest every separate 
head of damage introduced to make up the total amount. 
In fact everjthing which is proper for the consideration of 
the jury in mitigation maj' be given in evidence under the 
general issue,* and the facta which bear on the damages 
in actions of this sort are inflnite in number and variety. 
IfeverthelesB in certain classes of injuries, such as libel 
and seduction, particular classes of facts will always tend 
to mitigate the damages, and these will be admissible as a 
matter of law ; in others, the question may be one of fact 

1 WiucheBter v. Craig, 3n Mich. 20S, 308. 

* Osbom D. Lovell, 36 Mich. 24S. 

* BelevDn V. Bates, 1 Mich. 97. 
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Aggravation is a wholly different matter. In torfe, 
wbiuh are hiatorically trespasses, i, e., which involve the 
conception of a direct invaBion of personal and property 
rights, it is a general rule, and one obvionsly neces- 
sary, that the whole wrong and its attendant tnjiirios 
should be disposed of in one proceeding, even though it 
might conceivably be split up into different causes of ac- 
tion. Thus in libel, repetition of tlie words eliai^ed may 
be shown, and in seduction, the fact that the wrong was 
accomplished under promise of nmrriage. Such are said 
to be circumstances of aggravation, and will either warrant 
exemplary damages, or damages for mental suffering. 
But such circumstances, not being involved in the charge, 
must obviously be specially alleged. Having been al- 
leged, the defendant may as to these also introduce evi- 
dence in mitigation. 

It is a principle of the common law that for a joint tort, 
or tort committed conjointly by two or more persons, the 
liability is both joint and several; i. e., that the whole 
amount of the damages may be recovered fiom any one or 
more of the wrong-doers ; and also that if the damages 
arc recovered from any one, be cannot apportion them and 
recover back what he has paid over and above his share, 
from the others. Of these rules the second is usually ex- 
pressed in the formula that there can be no contribution 
between wrong-doers. It has however been much trenched 
upon by modern decisions. So many exceptions have in 
fact been engrafted upon it, that it is practically confined 
to cases of active participation in acts recognized by the 
wrong-doers as torta.' These limitations however do not 
affect the first principle, under which a plaintiff always 
recovers his whole damages in one action, and for this 
purpose may join all the defendants, or select such as he 

1 Mercyweather r. Niian, 8 T. R. 186; Nickereon v. Wheeler, 118 
Mass. 295 ; Palmer v. Wick & Palteaeytown S. S, Co., [1894] A. C. 
313. See the cases collected and Tevised, I N. T. Law Reitew, 115. 
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wishes to bold respoDsible. The queetion of contribution 
arises after the verdict for damages.' 

As the terms " special damage " aod " special damages " 
are continually met with in actions of tort, it should be 
undei'stood that they are not equivalent Every tomplaint 
concludes with a demand for a sum of money as damages, 
and tliis is made sufhuiently lai^e to cover all the heads of 
dam^ea which the plaintiff expects to be able to prove. 
Under a general demand, however, he can prove only 
such items as are logically involved in the statement of 
his case as naturally proximate. Special damages are 
any damages specially demanded in a complaint because 
they are not of that kind which, being logically imported 
by the complaint as necessary or natural consequences, 
the jury will have a right to award under a general claim 
of damages. For instance, all consequential damages in 
contract claimed under a special notice bringing the case 
within the rule of " the contemplation of the parties," are 
special damages. Special damage, also called special or 
particular injury, is, properly speaking, the kind of injury 
which gives a right of action otherwise non-exiat«nt, In 
slander, many spoken words are not in tbemselves action- 
able ; they do not in law import injury. But if the plain- 
tiff shows that they have caused him a special injury, he 
may maintain an action. A common nuisance gives no 
right of action to an individual ; but if one affected by it 
shows special damage to himself, this gives him a right 

> Oompare the analogoQB case in equitj of a breBch of trust bj co- 
trnsteea. Here if all are respausible, Chej are all entitled to contribo- 
tion amoDg themselves, no matter what their Tarions degrees of 
wrong-doing maj be. They mnat also be aU joined, and made parties 
to the eait. It ia a resnlt of this difference between the two systems 
that the injnred party in anch cases has often more complete and 
speedy redress at law than by means of an equity sait, as he is entitled 
to treat the breach of trust as a tort, and recover in tolida from any 
trustee ha may select. 

10 
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of action. In an action for assault and battery, the plain- 
tiff offers evidence that, as a result, a tear passage has 
been closed, and his eyesight impaired. TLia is a " neces- 
sary and natural " consequence, and can be recovered 
without being pleaded as special damages.' lu an action 
foi' a nuisance, as just stated, if no special damage is set 
up, the plaintiff has no action. But the case may arise, 
and indeed is by no means uncommon, where a contract 
Las been made not to establish a nuisance in the vicinity 
of premiaes. On breach the person entitled to the benefit 
of this contract sues. He must recover nominal damages, 
for the bi-each ia itself actionable, but he cannot recover 
substantial damages unless be shows specially how it has 
damaged him ; for the breach of the contract Ic^cally 
involves nothing but the mere fact of a nuisance, which 
does not of itself import particular injury to the plaintiff 
any more than any one else.' In the first case neither 
special damage nor special damages are involved ; in the 
second both are involved. Confusion would be avoided if 
the t«rm " special damages" were restricted to cases involv- 
ing solely a question of pleading ; and the sort of damage 
necessary to support certain kinds of action were always 
called special or particular injury, or particular damage. 

A brief review of some of the more common decisions 
of actions of tort will perhaps make what has Iseen said 
clearer. It must be noticed that actions for torts affecting 
the domestic relations (master and servant, parent and 
child, husband and wife), being founded upon the infringe- 
ment of rights neither properly of property nor contract, 
form a class apart ; and it has been thought best in this 
peculiar case to stat« the law in the form of separate rules. 
It will be found that the extent of i-ecovery often depends 
not only on the natnre of the injury, but on that of Hie 

1 Blake b. Lord, 16 Gray. 387. 

* Bogert V. BorklialWr, 2 Barb. 525. 
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Tonn of action itself, and that to underBtaod the effect of 
the latter, it is necessary from time to time to recnr to the 
liistorical origin of these forms, some of which are extremely 
ancient. Begianing with the simplest and most primitive 
fonns of injury, and a system of redress unprovided with 
any legal measure of recovei^-, and in a state of society 
from which our conceptions of contract and even prop- 
erty seem to have been in a great measure absent^ the 
outlines of the process may be traced by which our 
method of legal valuation and measurement of rights and 
the infringements of thera, has slowly but surely disen- 
tangled itself from, and in part supplanted, the arbitrary 
power of the early jury. The following general rules, of 
which some illustrations will be given from time to time 
under the various actions, are brought together here, as 
probably embodying as nearly as may be the principles 
upon which courts of justice in cases of tort act. From 
these principles, if they have been accurately stated, spring 
the whole body of minor rulings upon offers of proof, or 
heads of damage which make up the decisions upon this 
branch of the subject. The allowance of exemplary dam- 
ages has been elsewhere discussed; the principles of 
compensation in tort are best seen in jurisdictions which 
do not allow damages by way of punishment. In the 
appendix is given a case from the Year Books wliich illus- 
trates the early confusion of criminal procedure with that 
in tort, as well as the function of the primitive jury with 
regard to damages. 

KCLES. 

39. In all cases of tort, involving injury to rights 
of property or contract only, and where the act 
complained of is wholly indifferent as regards 
tnotioe, the measure of damages is the value of 
the property or rights destroyed or injuriously 
affected at the time of the injury. 
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40. In all cases, to far as the effects of the injury 

upon rights of property or contract can be 
separately estimated, the extent of recovery is 
a matter of law. 

41. In aU cases involving other elements of injury, 

the amount of the verdict is in the discretion 
of the jury. 

42. Circumstances of aggravation are admissible to 

enhance and circumstances of mitigation to 
reduce the verdict. 

43. Whenever upon an eatamination of the verdict in 

the light of the evidence, the amount awarded 
appears to be either so great or so small as 
to show that it must have been the result of 
passion, pr^udice, ignorance, or mistake, the 
plaintiff is entitled to a new trial, 

44. Such a case occurs whenever the verdict clearly 

falls short of, or is clearly in excess of an 
amount which all the heads of damage taken 
together show to be reasonably recoveraHe. 
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CHAPTER XIII. 

PERSON AND PAMILT.* 

Every species of action in use at the present day has 
its origin in some common-law writ, designed, not only 
to bring the defendant into court, but to inform him of 
the general nature of the cause of action. For every 
question of common occurrence, a separate writ and form 
of action existed. Thus, for the trial of any real prop- 
erty right or title, there was a special writ deriving its 
name from the nature of the question involved ; on the 
other hand, for the recovery of a sum of money, debt lay ; 
for breach of an i^reement under seal, covenant; for the 
recovery of chattels, detinue, and replevin. 

In the case of most modern actions for injnries to the 
person or propertiy, their historical source is the writ of 
TrespaBs. This writ, at first confined to cases of 
violent injury, or injuries done by " force and arms," ' 
of which assault and battery is a common instance, was 
by a simple extension of the idea made to cover all direct 
injuries to the person,* or to tangible property in the 
possession of the person wronged, as in the ordinary case 
of trespass upon lands, and trespass for carrjnng off goods 
and chattels. But as new remedies were from time to 

1 Tbia chapter deals viith injuries to the person, individual!/, and 
as a member of a famil; ; not with whaC are called in onr taw penonal 
actions. Such injuries may be mental, moral, or pbfsical ; thej affect 
personal rights, or grow out of the domestic relations. 

9 2 Finlaaon's Beeyes, 508 ; Stephen on Pleading, Ch. I ; T. B. 12 
H, IV. 3, pi. *. 

» Scott V. Shepherd, 2 Wta. BL 992. 
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time Deeded, a method vas devised ander the aathority of 
Parliament ' by which, in cases containiug circumstaDcea 
different from but analogous to those covered by any ex- 
isting writ, a new writ was made ■' on the case." A new 
action was still a kind of trespass ; tiie difference was that 
the old trespass remained a rigid form adapted to cover 
only the injuries just mentioned ; while trespass " on the 
case," being elastic, was gradually employed, not only 
to cover any new cases actually resembling those coming 
under the head of trespass, but almost every imaginable 
form of injury to person or property. Almost every 
common-law action of tort at the present day must be 
either an action of trespass on tbe case or some form of 
trespass. Thus in the action of trover, a species of 
action on the ease baa been developed, adapted to try 
disputed questions of property in goods and chattels. 
So, libel, slander, and malicious prosecution have gradu- 
ally come to be ranked as themselves separate forms of 
action, but in reality they are all merely different kinds 
of actions on the case.' 



AasAOLT. — So far as the measure 6f damages in 
actions involving injuries to the person, or personal rights, 

> Stat. WeBtminster 2, 13 Ed. L c. 24. 

' The fact that Parliament had to be resorted to for anthority to 
introduce the action on the case is often cite.1 as a gtriking instance of 
primitive attachment to fonn. But, escept for the power derived 
from this Btatnte, what aathority exists, even ,at the present day, out- 
side the legislature, to give new rights of action ? No conrt claims 
the right to devise new aetiong, as occasion may arise ; \a onr present 
fljBtem the power ia essentiaUy legislative. The mode hy which the 
action on the case was introdoced seems to be in complete accord with 
the principles on which the later development of one law rests. There 
was B period when the king or chancellor isnned new writa, as occasion 
required, but this process seems to have ceased by the time of Edw. I. 
See 2 PoL & MaitL Ch. IS. 
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is concerned, the eimplest case would seem to be presented 
by the action of trespass for an assault. An assault 
consists of overt acts reasonaUly producing the impres- 
sion that violence against the person is about to be 
attempted.^ Actual contact is not necessary ; con- 
sequeutly in all such cases nominal damages must be 
recoverable. As the chief injury in case there is no con- 
tact is either fear of bodily barm,' or, iu the case of 
indecent assault,* wounded feelings, shame, and humiliation 
in addition, it would seem an inevitable result that in this 
form of action compensation for mental suffering can be 
recovered without any physical injury whatever. No case 
seems yet to have arisen involving a discussion of the 
measure of damages. It may be thought that this class 
of cases throws doubt on the suggestion made elsewhere,* 
that in order to recover for mental suffering a right of 
action independent of the mental suffering itself must 
exist. Bnt it is believed that, closely examined, the right 
of action in assanlt is independent. A cause of actioii 
for assault is made out not by a statement that mental 
suffering has been caused the plaintiff through the acts and 
words of a person at a distance. As already remarked, 
no sneh right of action exists. It is made out by a 
statement of acts reasonably calculated to produce the 
impression that violence will be attempted. This would 
natnralty produce fear, and fear would naturally be an 
element of damage ; but this is very different from say- 
ing that A. can recover against B. because B. frightened 
him. 

1 Clark p. Downing, 55 Vt 259 ; I. de S. i.. W. de 8., T. B. Lib. 
Ate. f. 99, pi. 60. 

* Beach v. Hancock, 7 Foster, 223. 

• Alexander o. Blodgett, 44 Vt. 476. 
< See Chap. VUL 
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Personal Injuby. — Tlie additional circumatance of 
bodily violence makea the action ooe for assault and bat- 
tery, and in this case, as also that of every other action for 
personal injury (e. g. , the common action against a railway 
for injuries caused by negligence), the Leads of damage 
embrace whatever can be included ander " bodily injury." 
This class of actions is peculiar in there being what re- 
sembles a pretty well-defined general rule of damages, 
though one by no means easy of application. It has been 
already stated that in every class of action in tort there is 
involved a natural or normal rule of damages. When an 
injury to the body is concerned (there being no question 
of the moral character of the defendant's act), it ia obvious 
that this will naturally involve (1) pain ; (2) mental dis- 
tress involved in pain ; (3) expenaes of cure ; (4) time lost. 
If the injury has permanent etfects, there will be a fifth 
head of damage, — the permanent diminution in value of 
the physical, mental, and moral faculties, of which the 
only possible pecuniary measure ia the permanent diminu- 
tion of earning capacity. By putting these heads of dam- 
age together the usual rule of damages in personal injury 
cases is made out, and baa been laid down in a multitude 
of cases. For reasons already given, it is not here thrown 
into the form of a separate rule ; and indeed perhaps this 
is as good an illustratJon as any that could be given of 
the unfixed character of the measure of damages in the 
various actions of tort. If the heads of damage be put 
together, the Eule will appear as follows : — 

In actions for personal injury the measure of damages 
includes compensation for pain and mental suffering, 
expenses of nursing and medical attendance, time lost, 
and if the injury has lasting effects, permanent diminu- 
tion of earning capacity. 

This has all the appearance of a rule of law, like that in 
Hadley v. Baxendale ; but it is in reality nothing of the 



Lmrz..[jvG00gIC 



PERSON AND FAMILY. 153 

kiod. First, suppose the injury is not permanent, ob- 
viously the last clause disappears attc^ether; second, 
there may be no time lost ; third, there may be no expenses 
of cure; fourth, mental suffering may be vrbolly abseut; 
and Sflh, there may be no pain ; in which case tlie plaintiff 
will Snd that the rule has disappeared, and as damage is 
the gist of this action he cannot recover even nominal dam- 
ages. When we come to examine contracts, we shall find 
rules which cannot be taken apart and put together again 
in this way. It seems much preferable in such cases as 
this to speak of heads of damage or recovery, than of any 
fixed rule. 

The last head above given is prospective, and depends 
not only on the probable duration of the injurj-, but upon 
probable duration of life, i. e., the particular life affected. 
To arrive at this it is necessary to resort to the life and 
annuity tables used by insurance companies, giving the 
" expectation of life " at any age ; but as these only show 
the probable average duration of the lives of a very large 
number of persons they are not absolute guides for the 
jury, which must take in consideration all the contingen- 
cies of the individual case.^ Where actual malice is added 
to the wrong, circumstances of ^gravation are introduced, 
which will cohance the damages; while on the other hand 
circumstances of mitigation m&y iti any case lessen them ; 
but mitigation cannot diminish the damages to be awarded 
for the injury itself, so far as a pecuniary standard can be 
applied. 

Rin.Ea 41-44. 

IlLDSTK AXIOMS.' 

(a) Plaintiff is a man of middle ^e makiog an income of 
£5000 a year. The effect of the injury is irreparable, he has 

' Tickaborg & U. R. R, Co. c Putnam, 118 U. S. 545. 

9 In titie diTigiou of the subject, to avoid topetition, the nUea are 
referred to by number. 
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eodored great paia and aafferiug, and he will probably never 
recover. He has already incurred eipenses amouutiag to £1000, 
and lost his income forsixteen months, while be will be subject to 
further expense for a long time. A verdict for £7000 must be 
set aside as inadequate, because the positive pecuniary loss 
already sustained nearly amounts to this, leaving nothing for 
health permanently destroyed and income permanently lost.' 

(b) In an action for personal injuries, a verdict is rendered 
pving plaintiff compensation for loss of time, and loss of capa- 
city to labor, and also for money paid to another to supply the 
loss of labor. The verdict cannot be sustained ; it is double 
compensation for the same element of damage, i. e., tbe loss of 
capacity to labor.' 

(c) An accident occasions deformity. The jury may take 
into account the permanent aimoyance caoaed by it.* 

(d) In a case in which exemplary damages are not permissi- 
ble, the judge charges that plaintiff is entitled to recover for 
" bodily pain and suffering." This is not a ground of excep- 

(e) The trial judge charges the jary that they may consider 
the bodily pain and suffering which plaintiff " has suffered or is 
likely to suffer," provided that it is "reasonably certain '' that 
sacfa dami^es will " inevitably and necessarily" result. This 
is not open to exception. ° 

(/) The action is for personal injury, occasioned by negli- 
gence. The trial court allows the jniy, in its discretion, to give 
interest, and the verdict asseBHcs the damages at $7000, with 
seven years' interest, $2940, aggregating 89940. Exemplary 
dam^es are not demanded. Tbe verdict for the larger amount 
cannot stand. The only heads of damage recoverable are men- 

' Phillips D. Routhwentem Ry. Co., 4 Q. B. D. 406 ; cf. Rotinson v. 
Wanpaca, 77 Wis. 544. 

3 Blackman d. Gardner & P. Bridge, 75 Me. 214. 

' Power V. Harlow, 57 Mich. 107. So of mental suSeiing, anxiety, 
BOspenBe, and fright. Sherwood v. Chicago & W. M. By. Co., 82 id. 
374. 

t. Co., 15 N. T. 415 ; ace. Pa. R. B- 

!. E. E. Co., 13 N. T. 534. 
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tal and physical pain ; loss of time, ezpeasea, and an; perma- 
cent disability in health, mind, or body. The amount allowed 
for interest must be remitted, or a new trial had.' 

(g) The action is for assault and battery. The inaalt and 
indignity inflicted by giving a blow with anger, rudeness, or 
insolence aggravates the tort.^ 

(h) In an action against a railway company, the plaintiS 
obtains a yerdict for $25,000. It is excepted to as excessive ; 
and on a review of alt the evidence, including appeal by conn- 
ael to the jury h> give a large verdict on the gronnd that the 
company is "able to pay," the court holds the verdict too 
large ; the plaintiS must remit S50OO or take a new trial.' 

(t) The case is one of aggravated assault by a brakeman, 
in the employment of a railroad company, authorizing exem- 
plary damages. The verdict is for $J000. The court, while 
declaring the verdict " large," refuses to set it aside as not 
being " clearly excessive." * 

Libel and Slander. — An action for Iibol may be main- 
tained in tJie case of any publication written, printed, or 
pictorial tending to bring the person to whom it refers into 
hatred, ridicule, or contempt. The giat of tlie action ie 
said to be malice, but the word ia used in two different 
senses, which it is necessary to distinguish. The malice 
requisite to sustain the action means simply that implied 
by the law fi-om the facts which give the right of action. 
It may also mean what it means in ordinary language, (. e., 
evil motive, wanton disregard of the rights of others, a 
desire to injure, &o.' When it is said that the gist of the 
action is malice, malice of the first sort is meant, and to 
show this mere proof of the publication (*. e., communica- 

1 Looiaville & N. R. R. Co. v. Wallace, 91 Tenn 35. 
' Smith B. Holcomb, 99 Mssa. S53. 

• Waterman i: Chicago & A. R, R. Co., 82 Wis. 613. 

• Hanson v. European & N. A. B. E. Co., 63 Me. 84. 

• King V. Root, 4 Wand. 113, 139; Volti v. Blackman, 64 N. T. 
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tion to a tbird person) of the defamatory matter is enoQgh. 
Tliis sort of malice ia also called malice in law, or implied 
malice.' Conaequentlj', by proof of the publication, the 
plaiatifT makes out a prima facie case. If now, however, 
the defendant shows a justifiable reason for the publication, 
(as where, by means of his relation to the matter and his 
duty to the person communicated with, he was privilegf.d 
to make the statement), it is said that the inference of 
malice in law is rebutted, and the plaintiff must show 
malice in fact, as by proving the communication to have 
been false and the motive for making it bad." But thia 
merely means that in auch a case the privilege does not 
cover the libet, and the evidence of motive must be 
gone into upon the question of mitigation, aggravation, or 
of exemplary damages. The libel remains a libel, and the 
liability, which has fVom the first existed, still exists. 
But the defendant may show that a false (and therefore 
non-pri\'ileged) communication was made upon an occasion 
that was privileged, and under an honest belief in its truth 
(mitigation). The plaintiff may show that the motive for 
the false statement was the desire to injure him, (aggrava- 
tion, or exemplary damages).' 

Strictly speaking, however, wherever damt^es are lim- 
ited to compensation, and the rule of exemplary damages 

• Afl an element of liabilit j it is " only nominal," Cooley on Torts, 
• 103 ; in other words it ia non existent. It ia in the criminal law that 
the state of mind of the defendant is importsnt. It may be anggeBted 
that the nse of the term in civil actiona is hiBtorically connected with 
the notion of gnilt once natoially aaaociated with torts, anch aa asaanlt 
and battery, which were also crimes at a time when the two apodes of 
liahility wore constantly iovolred in one and the same proceeding. It 
was of snch' offencea that a large part of the business of the courts at 
first consisted. 1 Pol. & Maitl. 15, 

" Bush V. ProBser, 1 Kem. 347 ; Moore v. Man. N. Bk., 123 N. T. 
420 ; Wilson v. Koonan, 27 Wis. 598, 610. 

» Shipp V. Story, 68 Qa. 47 i Bemiett a. Smith, 83 Han, 60. 
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is repudiated, proofof motive cannot mitigate the damages; 
for the damage is to the reputation, and the extent of this 
injary is not afiFected by the question whether the defend- 
ant's motive was good or liad. Consequently in Massa- 
chusetts, where the doctrine of exemplary damages has 
never been admitted, it has been held that in an action for 
slander (which in this respect does not differ from libel), 
evidence of probable cause for belief in the truth of the 
charge is not admissible at all. Such evidence has no 
bearing on liability, and it is not available for the purpose 
of mitigating damages, because the damages are measured 
by the injury,* 

Before dismissing the question of liability, it may be 
remarked that if what has been said about malice be ti-ue, 
it must follow that an insane person may be held 
responsible in libel, or slander, but the question has been 
considered by the Supreme Court of Massachusetts, iu a 
manner which seems pr&ctically to dispose of it. The 
action is slander, and the defence insanity. The couit, 
while observing that they give no opinion how far, or to 
what degree insanity is to be received as an excuse for 
defamatory words, remark : " When the derangement was 
great and notorious, so that the speaking the words could 
produce no effect on the hearers, it is manifest no damage 
would be incurred. But where the degree of insanit}- is 
slight or not uniform, the slander might have its effect, 
and it would be for the jury to judge upon the evidence 
before them, and measure the damages accordingly." In 
other words, a libel is alwa}-^ a libel, and actionable 
words are always actionable ; if they consist of the 
ravings of a person known to be, or who evidently is a 
lunatic, his words will produce no damage to the reputa- 
tion of any one, but otherwise damage may result ; the 
question is not one of liability, but one of the amount of 
1 Watson V. Moore, 8 Cnali. 133. 
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damage, which is one of fact for the jury. Tlie law is 
precisely the same with regard to torts by persons under 
age. For the prattle of a malicious child no oue goes to a 
Jury for dam^es ; but a person under age is responsible 
for the effect of his words as in any other case. " God 
forbid," says Lord Keoyon, C. J., " that he should not be 
answerable." * 

Coming now to the question of the measure of dami^es, 
it is clear that no definite rule can be laid down, as is pos- 
sible in cases affecting property and contracts, for there 
is no property or pecuniary standard to be applied. The 
direct injury BUfTei'ud is damage to the reputation, and the 
extent of this depends upon all the facts proved in each 
particular case. Added to this, however, we have injur- 
ies to feelings,^ for these are alwaj-a the necessary result 
of defamation, and such consequential damages as may, 
subject to the rules of proximate cause and certainty, be 
proved. Generally speaking, all facts having a tendency to 
mitigate or aggravate dam^es, or to show tbe motive of 
the libel, may be proved on one side or the other, and the 
amount of the verdict is in tbe discretion of the jury. 

The action of slander lies for oral defamation. In libel, 
mere proof of publication is sufficient. But of spoken 
words tbe law takes a very different view. Insulting 
language or conduct alone is, as already explained, never 
a ground for damages." Indeed, it has been expressly 
decided that although insulting language or conduct may 
aggravate an assault, it is not itself an assault.* It is 
clear that if an action lay for all inconsiderate, vituper- 
ative, reproachful, or condemnatory words, it would lead to 
great abuses, and fill the courts with absurd and ti-ivial 

1 JenninjtH v. RnndaU, 8 T. R. 335, 337. 

» Markhamif. RosBell, 12A11. 573;Blam1iardt». Bohr, 70Md.32B. 

• Lynch a. Knight, 9 L, H. Caa, 5TT. 

* Stearns u. Sampaoo, 59 Maine, 568. 
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suits. It is equally clear that for words naturally and 
necesBarily produciag injury an action must lie. But a 
third class of cases also esista wliere the woi'ds, though not 
in themselves sucih as naturally lead to the inference of 
damage, do, as a matter of fact, produce it, and in this 
case, the pei-son injured has a clear right to redi'ess. Had 
the law of defamation developed itself in what may be 
termed a natural way, the cases would have ctassiBed 
themselves under these heads in accordance with the 
actual facts ; but an arbitrary vule introduced into the 
law of England in early times has to a certain estent 
made the law of slander artificial. Instead of inquiring, 
under the rale of certainty and proximate cause, into the 
effect of the words spoken, the courts early laid it down 
as matter of law that iu the following cases only were 
words slanderous, or actionable, p^ se, 1. Words falsely 
spoken imputing the commission of a crime involving 
moral turpitude, for which the party might be indicted and 
punished. 2. Words imputing an infectious disease, likely 
to exclude him from society. 3. Words imputing unfitness 
to perform the duties of an office or employment. 4. Words 
prejudicing him in his profession or trade. 5. Words 
tending to disinherit him.' In all other cases spoken 
words are either (a) not actionable at all, or only action- 
able (b) on proof of special damage. In other woi-ds, in 
the five cases mentioned, the imputation imports damage, 
and if nothing else but the imputation is proved, the jury 
can give substantial damages.* It has been said ' that 

' Bigelow on Torta, M ; Pollard r. Lyou, 91 IT. S. 225 ; Alexander 
p. Jenkins [1892], 1 Q. B, 797. The aversion at cbe English Courts in 
earl; times to holding nords actionahle was veiy marked. It is 
snggested in a, late work, that this was originally a pecnliarity of the 
royal admiaistrstlou of justice, and tiiat slander was redressed in the 
local ot ecclesiastical courts. 2 Pol. & Maitl. 635. 

^ Tripp V. Thomas, 3 B. 4 C, 427. 

* Dickea v. Shepherd, S3 Md. 399, 415. 
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whether the words in themseltree are actionable or not, no 
evidence of any particular loss or injury is admissible, 
oolees sudi loss or iajury is alleged in the declaration ; 
this means Buch losses aa do not Decessai-ily follow from 
the slander. Damages necesBarily involved in the cause 
of action are always recoverable. If it were requisite in 
all cases to state these, the distinction between words ac- 
tionable per se and others would disappear. To accuse 
an innocent person of a crime, gives him a right to some 
dami^es, and be may prove its effect on bis reputation ; 
bnt if be has lost a position by it, be must allege this, 
and prove it, as in the case of any other consequential 
damages. In the case of words not actionable per se the 
light of action depends on the statement of some special 
injury in the form of a claim for special damages. 

This arbitrary division, making it necessary to prove 
special damage in the case of any imputation not falling 
within the five clasaes of actionable words is an anomaly, 
and has produced results much regretted by the courts 
which have been forced to apply the rale.' The objection 
to it is not that there shonld be no division, but that the 
division as established is artifidal. Thus no imputation 
could more necessarily and naturally import damage than 
that of nnchastity in the case of a woman of good char- 
acter. Yet to recover she must prove special- damage, and 
much ingenuity has been resorted to in order to eke out 
proof in such cases ; and it has been decided that if in 
consequence of such words a woman is deprived of sub- 
stantial benefit from the hospitality of friends, this is 
enough to maintiun an action.^ 

Perhaps, on the whole, it may be said that the general 
rale which pervades our entire law is that an action does 
not lie for words spoken or written, without proof of 

1 RobertB V. Roberts, 33 L. J. Q. B. 249 ; Lynch v. Koight, 9 H. L. 
Caa. 577 ; Alexander t>. Jenkins [1892], 1 Q. B. 797. 

» Muora i>. Meagher, 1 Tannt. 39; Williams v. Hill, 19 Wend. 305. 



.oogic 



PEESON AND FAMILY. 161 

ensDing damage. This ia seen in the action of deceit. 
No action lies for a mere falsehood, however glaring, 
unless it causes dara^e of some kind. Aud in the action 
called slander of title, special damage must be shown.* 
To this general rule the action of slander for actionable 
words and of libel, are exceptions, warranted bj- the fact 
that in these cases damage is logically imported. The 
anomaly then is that in slander there should be a strict 
rule of law that many woi-ds logically importing damage 
shall be treated as if they imported none. 

Boles 41-i4. 
Illustrations. 

(a) In an action for alander, charging plaintiff with larceny, 
the defendant offers evidence, in mitigation of damages, of 
plaintiff's general bad character. The evidence tends to show 
the value of the reputation for injury to which the action is 
brought, and is admissible.* 

(b) The suit is slander for words charging the plaintiff with 
BteEdiag from his employer. The defendant offers to prove in 
mitigation that in a single instance he was reputed to have 
st^den from him. The evidence is inadmissible. What is 
in issue is the general character of the party, not common 
rumor as to particular transactions.' 

(c) In an action for slander, charging the female plaintiff 
with nnchsstity, the defendant offers evidence tending to im- 
peach her general reputation for chastity at the time when the 
words were spoken; the court excludes the evidence. There 
must be a new trial; under a general denial the plaintiff's 
character in the respect impugned is in issue.' 

' Malaehy v. Slopar, 3 Bing. N. C, 371 ; cf. Brook v. Rawle, 4 Ex. 
S21 ; Pitt ir: Donovan, 1 M. & S. Bi9. 
a Sayre v. Sajre, I Dntch. 235. 

• Mahoney d. Belfocd, 132 Maas. 393. 

* Duval 1-. Davey, 32 Ohio St. 601 ; what ehe sues for is the damage 
to the value of her repntatiou as a whole. A want of good repnte in 
any one ceepect mnat impair this value. 

11 
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((/) The defendant ia proved to be worth more than tlOO.OOO; 
the plaintiS is a man in bomble life. The aUnder imputed to 
him the crime of perjnrj, in reference to hia teBtimony in a anit 
to recover the wages of hia labor; the words were ottered in a 
public place, in the bearing of man; persons. A verdict of 
92000 is not excessive.^ 

(e) The action is for calling A. B. a thief; there is no evi- 
dence in mitigation. A verdict of 91000 will not be set aside.* 

Malicioca Pkosecution. Falsk Imprisonment. — The 
action for personal injury is based piimarily on damage to 
the person only ; slander and libel on damage to the repu- 
tation. The action for malicious prosecution may be 
grounded on a violation not merely of the right to one's 
reputation, but also to that of libert;y and property.* The 
cause of action esists against any one who without reason- 
able and probable cause institutes a prosecution for a 
crime falsely charged to have been committed. It would 
be idle to attempt to enumerate all the heads of proof and 
elements of dam^e which may need to be considered in 
an action for malicious prosecution. It is enough here to 
say that, as in slander and libel, every particular of aggra- 
vation or mitigation may be gone into, that consequential 
damages will be allowed, subject to the rules of proximate 
cause and certainty, and that, as in so many other cases 
of tort, when all the proof is before the jury, the measure 
of dam^es is very much in their hands. They may, in a 
proper case, give exemplary damages, and on Che other 
hand if the verdict on appeal is seen to have been clearly 
rendered under the influence of prejudice, ignorance, or 
passion, it will be set aside. Inasmuch as a criminal 
prosecution imports injury to reputation or deprivation o( 
liberty, or expense, or all three, the question of special 
damage does not properly arise. If the plaintifFs declara- 

■ Flagg V. Roberta, 67 HI. 485. * Millet v. Johnson, 79 DL 58. 

* Savila v. Roberts, 1 L. C. Ra;m. 374, 
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lioo sbow nothing more than an attempt to indict, that the 
grand jury has returned the bill " not found," and that the 
chai^ preferred was only that of assault, no action will 
lie without proof of special dam^e ; for the charge in 
itself produces, as already explained, no necesaary injnry 
to the reputation, no expense has been caused, and the 
right of liberty has not been infringed.* But a declara- 
tion of this sort does not, properly speaking, present a case 
of malicious prosecution. In malicious prosecution legal 
malice is involved in the mere fact of prosecuting for a 
crime without reasonable and probable caase. There is 
a large class of actions closely resembling malicious pro- 
secution which are, however, slightly different in these two 
respects. These are cases where the plaintiff in substance 
complains that the defendant has maliciously made use of 
process of court agdnst him. Here, as in the case cited 
above, the act complained of may not of itself import 
damage, and that being the case, special damage must 
be alleged.' 

The action for false imprisonment differs fVom malicious 
prosecution (so far as injury is concerned), chiefly if not 
alt<^ther, in the fact that the wrong may be accomplished 
without any prosecution and consequently without injury 
to reputation. 



FsiTACT. No complete ctassiflcation of personal rights 
can ever be finally made, because in most cases they are 
first deQned by the protection which the law throws round 
them, and as society develops and becomes more and more 
complicated, protection is found from time to time to be 
needed in regard to matters not previously thought of as 
requiring protection. An Instance of this is the recent 
development of the right of Privacy, or the right to be free 
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from intrusion. It ia only in modern times that compe- 
tition in gathering and publiBhing news, and other causes, 
have prodnceii a tendency to invade tlie privacy of persons 
wlio have no public life of any kind, and by a variety of 
means force upon tbem a publicity wbicb neither they nor 
those connected with them desire. Thns the attempt has 
been made to force a private family into an nnweloome 
publicity by the erection of a statue to one of its members ; 
^ain, a common case is the unauthorized exhibition of 
pliotographs of private persons in public places, or pic- 
tures of them in newspapers, for the gain of the exhibitor 
or publisher. The moment these invasions of privacy 
were brought to the notice of the courta, the usual exist- 
ing remedies were found to be applicable, and it is now 
well settled that in such case there is not only a right, in 
equity, to an injunction, but to an action on the case for 
damages. The measure of damages has not 3'et been 
much, if at all, considered; probably because those 
affected have been generally contented with a suppression 
of the grievance. The principal head of damage would 
seem to be the privacy destroyed or impaired, and the 
jury would have a discretion to give damages propor- 
tioned to all the circumstances proved.' 

Domestic Eelations. — Aside from ordinary personal 
rights, the law redresses interference with the rights 
growing out of the domestic relations. Such redress is 
founded on principles affected by the peculiar character 
and history of the relation itself. If we consider that 
between parent and child, we see that it is of necessity not 
governed in any way liy the idea of contract. The child 

> Pollard V. Photographic Copying Co., 40 Ch. D. 345 ; Schoyler i>. 
Curtis, 64 Hun, 594 ; Mnrray v. Gast Litli. * E. Co., 8 Miac. 36 ; Cocliea 
0. E, W. Walker Co,, 64 Fed. B. 280. Schnyler v. Curtis has been orer- 
ruled Bioce the above was written (Ct. of App. N. Y. L. J. Dec. 4, 189.^), 
but solely on the ground that the alleged invaeion of privacy was fandfoL 
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during miDority must be under the absolute control and 
protection of some one, and being during this period in- 
competent to act for itself, must act under the direction of 
that person according to rules established by law or cus- 
tom. Tbe relation of gu&rdian and ward is of like nature, 
the guardian being a person substituted for tbe parent 
The relation of husband and wife, though now resting 
partly OD ^rcement, is in primitive conditions of society 
a fixed relation, based on the subordination of the wife, 
while that of master and servant (with which we now 
associate some definite notion of contract) was originally 
that of master and slave ; the responsibility of the one for 
tbe acts of the other is still founded upon some theory of 
control or responsibility quite distinct fh)m that of con- 
tract* All these relations are historically connected with 
the primitive institution of the familj', with the father as 
its bead. His early right of control over his wife, child, 
and servant closely resembled, and indeed probably aute- 
dated rights of pro|>erty, and even at the present day his 
wife and child, as well as his servant, are all regarded by 
tbe law as owing him sen-ice. As the rights of the indi- 
vidual have been developed, and the principle of freedom 
of contract applied more and more extensively to human 
affairs, the fixed rules of law governing tbe family have 
declined in importance, but they still constitute a class 
apart, and especially so in respect to the law of damages. 

One large class of actions growing out of the domestic 
relations, is that in which the master sues to recover for 
an injury done bis servant, and under tbe same head, the 
husband for injury to bis wife, the father to his child. It 
is generally said tliat these actions are grounded upon the 
loss of service, and it is no doubt true that the rules of 
common-law pleading required an allegation per giiod 
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aer^tium amisit. The reason of tbia seems to have been 
ibat as tbe wrong was committed agunst thepersati of the 
servant, the master suffered only indirectly, and as it waa 
clear that a roaster suffered loss of service, so the idea 
was extended to the case of husband and wife and father 
and child. On the other hand, that the relations of 
husband and wife, and parent and child include many 
ideas entirely different from that imported by service, is 
obvious, and must from the earliest times have been so. 

The injury suffered is in its nature ditfei'ent in the 
different cases. In the case of master and servant the 
injury is really loss of the pecuniary value of the service- 
In the case of a wife, the injury is not merely this, but the 
husband may have to care for his wife during an illness, 
and, as he is bound to protect and maintain her, I>e put to 
labor and expense in other ways. In the case of a child, 
not only is there a loss of service, but the injury may, in 
one particular case, that of seduction, be of such a 
character as to entail not only great incidental loss, in 
the way of medical expenses, but also great mental dis- 
tress and anxiety on the part of the parent. In all but 
the last case, the common law rec<^nizes two distinct 
rights of action. First, the servant, wife, or child, has a 
right of recovery in some form as for a personal injury, 
and in this action damages for p^ and injury to feelings 
are recoverable ; this disposes of all the heads of damage 
which may be supposed to be involved in the personal 
injury ; the mental suffering of the master, husband, or 
parent is not itself a head of damage, because the cause of 
action is injury to the servant, wife, or child. (It is not, 
for reasons already given, an independent cause of action.) 
By whom the action is brought does not matter. At 
common law, for instance, the husband having a direct 
interest in the result of the suit must be one of the parties 
plaintiff. He was entitled to the fruits of the verdict; 
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but this did not afFect the fact tbat for libel, aseaalt, and 
battery, &c., a personal right of action existed. Inde- 
pendently of this the hnsband vr&6 eotitled to recover 
the dam^es caused to him through the loss of the ser- 
vice of the wife, — and these two actions together ex- 
hausted all the heads of damage. And such ia the law 
generally to-day.* 

A similar double action and double right to damages 
has always existed in the case of master and servant, and 
parent and child. Consequently in this class of actions 
generally the measure of damages in the action by the 
master, parent, or husband, has been practically limited to 
the damage to him which would not come into considera- 
tion in the action for the injury to the person. Ordiuanly 
this would be little but the loss of seiTice, but this may 
not be all. As just pointed out, one consequence to the 
husband, or parent, is very likely to be loss of time, and 
care, and expense of attendance. For these a recovery 
is generally allowed. If a rule were to be stated it would 
be as follows. 

45. Jn an action by a husband, father, or master for a 
tort, affecting the person of his v>fe, child, or 
servant, the measure of damages is the amount of 
pecuniary injury, present and prospective, proxi- 
mately ensuing to one occupying the relation in 
question towards the person who has suffered 
the ir^ury. 

iLLUSTBiLTIONS. 

(a) Busbuid vaA wife recover judgment in an action for 
personal injuries. The husband now sues to recover damages 
for tite loss of his wife's services. The proper measure of 

> BigelDw on Torts, 132 ; Smith t>. Cit; of St, JoMph, 55 Ko. 456. 
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d&magea is what he has paid foe hired eei-vice doriDg his wife's 
disability, aa well as for the value of his own time, spent in care 
of her, and expeoses of medical Utendance.' 

(£) la an action hy a busbaud to recover for loss of tbe 
wife's services through personal injuries, it appears that the 
latter was carrying on a millinery business as man^^r for the 
plaintiff, and that her services were of considerable pecuniaty 
valne. The measnre of damages is the valae oE the services.' 

(c) A father brings a similar suit growing out of ao injury 
ioflicted on his child. The recovery for loss of services is 
limited to the period of minority.* 

(d) Suit is brought for loss of services of a son, through 
assault and battery by defendant. The jury cannot take into 
account the wounded feelings of the parents ; a separate action 
lies on behalf of the child in which tiie damages are very much 
in the discretion of the jury.* 

(e) Suit is brought tor loss of service of a son through de- 
fendant's negligence. Exemplary damages are not recoverable.* 

The action for seduction difTers from those which have 
just been mentioned in the fact that there is no double 
right. The person seduced, however grievously wronged, 
could not by common-law rules maintain a suit against the 
seducer, and consequently the only right of redress lay in 
the suit by the father, or any person entitled to her ser- 
vices, for any loss of service caused by the seduction. By 
the English law the father, as father, was not injured, and 
the relation of master and servant was an absolute pre- 
requisite to establish liability.' But, the liability once 

1 lindsey s. Danville, 46 Vl. 144 ; Smith v. St, Joseph, 65 Mo. 466, 

* Citizens' S. Ry. Co. v. Termaine, lai Ind. 375. 

" Friek p. St. Lonis K. C. & N. By. Co., 75 Mo. 542; Evansich n. 
Gulf C. & S. F. Ey. Co,, 67 Tex. 123. 

• Cowdan v. Wright, 24 Wend. 429. 

« Gilligan v. New York & H. R. R. Co., 1 E. D. S. 453 ; Black v. 
CarrolCon R. R. Co., 10 La. Ad. 33. 

' Cf. Manly v. Field, 7 C. B. u. s. 96; with Terry v. Hntchinson, 
L. R., 3 Q. B. 599. The suit is commonly brought by the father, bnt 
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established, it was early settled that recovery could be 
had for every element of damage ; aod this includes, 
when the plaintiff is the father, as is usually the case, bis 
mental suffering. All circumstances of mitigation and 
aggravation are allowed, and the damages are very much 
at lai^e, and in the discretion of the jury. So far as the 
rule is capable of exact statement, it may be expressed as 
follows : — 

Rule. 

46. In an aclion for seduction the measure of dam- 
ages is the total injury caused to the plaintiff,, 
including loss of service, time, care, and ex- 
penses of attendance, and, if he is the father, 
for the dishonor, distress, and outrage. 

The history of the action for seduction is a remarkable 
illustration of the triumph (through the operation of the 
principle that damages must be adequate to the real 
injury), of substance over form. Beginning with cases in 
which the loss of actual sei-vice only was redressed, the 
courts gi'adually reduced the importance of the allegation 
of this loss into little more than a mere matter of induce- 
ment "The parent comea into court as a master, but 
goes before the jury as a father." Finally, we may find 
judges at the present day taking the last step, denying 
that the action is dependent on loss of service, and rest- 
ing it on the relation of parent and child and their cor- 
relative rights and duties.' 

this is Dot jMxmtrj. It maj be brongbt bj any one entitled to 
aerWce; e.g., bjan ancle for the sedaction ot a niece, liTing witb him 
and actoallj renderioj; service. Manvell v. Thomson, 2 C. & F. 303. 

1 EUingtOQ n. Ellington, 47 Miae. 339. Action lies if a danghter 
over age actnallj performs serrice, althoagh the senice be termiQabla 
at will. Ltpe o. Eisenlerd, 32 N. T. 229. 
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Generally, in cases of seduction, the evidence to prove 
loBB of service is the fact of the birth of a child, and the 
conaeqaent illaess and confinement ; but this is not essen- 
tial There may be no child, in which case evidence of 
lose arising from the necessity of medical attendance, and 
watching, has been held sufllcient.* Id seduction the gist 
of the action itself m the mere right to service, but dam- 
ages are measured by the disgrace, &c., caused.* 

Bulk 42. 

Illustratioii. 

The actios is treapasa for the seduction of a daughter. The 
foundation of the action being loss of service, the pecuniary 
means of the plaintiff may be given in evidence to show the 
effect npoa him of this loss." 

Cbihinal CoNVEHSATtott. — Quitfi different fVom the ac- 
tion for seduction is that of criminal conversation. Tlie 
liability has nothing to do with loss of service, but rests 
on a view of the relation of hnsband and wife, not entirely 
unlike that of property. The interest of a hnsband in his 
vife growing out of his relation as husband, is expressed 
by the word consotHum, importing not merely the exclu- 
sive right to marital intercourse, bat to her society and 
aid, in the relation established by marriage. Any inva- 
sion of bis right to excltiBive marital intercourse, whether 
accomplished by consent of the wife, or otherwise, gives 
him an action. Damages may be awarded for the alieno- 

1 Manrell v. Thonuon, S C. ft P. 303 ; Abrshanu v. Kidney, 104 
Maes. 322 ; Blagge v- Dale/, 127 Hast. 191 ; White v. NeUia, 31 N. T. 
405. 

' Terry v. Hatchioaon, L. E., S Q. B. 599; BarOej p. Kicbtmyer, 
4 Comst. 38 ; Damon v. Moore, S Lam. 454. 

■ Grable V. Margrave, 4 LL 372. 
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tion of the wife's affections, for the loss of her society, and 
for the loss of her services. It has been said that the 
measure of damages is the value of the wife of whom 
the co-respondent has despoiled the plaintiff; ' but it must 
not be supposed from this that an exact pecuniaiy stand- 
ard is applied. The value even of a wife's service in the 
care of her household and the nurture and education of 
her children is incapable of precise measurement, and 
practically the husband is allowed to recover for all the 
various evil consequences of the wrong, in whatever sum 
the jury may think adequate, while all matters of aggrava- 
tion and mitig^ion are admissible in evidence. 

> Cowiog t>. CowiDg, 33 L. J. n. s. Frob. 149 ; Bigaouette v. Faolet, 
134 Mass. 123; YundC v. Uartronft,' 41 Bl. 9. 
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CHAPTER XIV. 

DEATH BY WBONGFDL ACT. 

Bt the commoD law no action lay for caueing the destti 
of a human being; a number of reasona have been given 
for the rule, but none of them seem to explain it entirely. 
Thus, one reason given is, that hy the common law the 
right to maintain any personal action died with the per- 
son ; but this rule referred onlj- to the person injured, and 
dues not explain wby tbe right of a master to recover 
damages for loss of service should be wholly obliterated 
if the injury has resulted in the death of the servant. 
Another is tJjat in the case of felonious killing the private 
is mei-ged iu tbe public offence ; but this does not explain 
the rule in the case of non-felonious killing. Again, 
where the death might be treated as the result of a breach 
of contract (as in the case of the death of a wife or a 
servant caused by want of professional skill) no reason is 
apparent why a recovery should not be had at least for 
the full prospective value of the service lost through the 
death ; but whatever the real reason may have been, the 
rule has now been so long established, that it is beyond 
question ;' and the result has proved so unsatisfactory that 
the common law has been modified, both in England and 
this countrj', by statute, so as to give a right of action, in 
all cases of death by wrongful act, for the benefit of the 
family of the deceased. If injuries resulting in death bad 
tbe same consequences as other personal injuries, there 

1 See the leading aothoritiee aod tho groaada of the nile fnllj 
exaiDioeij in Hyatt i^. Adams, 16 Mich. ISO; GrOBso v. Delaware, L. & 
W. R. K. Co., SON. J.L.317. 
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would ofteu be a double action, one for the injury suffered 
by the person liilled, the other by the master, husband, or 
parent, for the loss of service. In this way all possible 
heada of damage would be covered. But owing to the 
rule mentioned, the personal right to recover dies with 
the person, and the second action to recover for loss of 
service only covers the period between the injury and 
the death, in which the amount of damage is nsually 
trifling. CoDseqnently in this class of ca^es, the action 
for loss of service becomes unimportant, the right to 
recover for the personal injury disappears, and the new 
statutory action is the only one of importance.' 

The statute not only gives the right of action, but 
establishes a general principle of compensation. Some- 
times, in this country, it imposes a pecuniary limit of 
recovery (often $5000) though no such limit is prescribed 
by the English Act from which ours are taken. The gen- 
eral principle of compensation is the pecuniary loss caused 
to the immediate relatives by the death. Where there is 
no pecuniary limit, the action is governed, as far as may 
be in applying the statutory rule, by common-law prin- 
ciples of compensation. Based as it is upon pecuniary 
elements, it shows at once a tendency to the production of 
rules; on the other hand, involving matters in which 
pecuniary standards are very difficult of application, and 
a cause of action peculiarly likely to excite the interest, 
prejudice, and passion of the jury, it is apt to illustrate 
in a striking way the relation between that tribunal 
and the court. This action shows perhaps more clearly 
than any other the limits of the rule of certainty. The 
rule of certainty does not apply to the amount of the dam- 
ages ; consequently, whenever it appears that there is 

> S«e the rarioiiB natates of Eaglaitd and America collated and 
csiefnllj analyzed. Tiffanj on " Death bj wtODgfol Act," pp. xriii.- 
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an injury, that this is pecuniary, aod has been caused by 
the death, no matter how impossible it is to tell what the 
amount of l>enefit derived fiom the continuance of the life 
would have been, the pUintia must recover something, 
and so long as the amount is not out of all proportion to 
the injury, the verdict will stand. The amount may be a 
matter " partly of conjecture." • 

Rule. 
47. In the atatxitory action for causing death the meas- 
ure of damages is the amount of pecuniary 
injury caused by the death to those entitled to the 
benefit of the Statute, calculated, not merely 
V)ith reference to legal liability to contribute to 
support, put to a reasonable expectation of 
pecuniary benefit from the continuance of the 
life. 

ItXDSTRATIOKS. 

(a) Parents soe for the death of a son, twenty-seven yeare ol 
age. He lived away from his parents, bat had been in the 
habit of visiting them and making them occasional presents 
of provisions, amonntmg to about £20 a year. They recover 
£120-« 

(6) A father sues for the death of • son. The father is old 
and infirm, the son young, eaniing gooj wages and assisting his 
father in work for which the latter was paid Zs. Bif. a week. 
He recovers £75.' 

(c) In an action brought by the father of the deceased, it 
appears that the father is old and infirm; the only evidence of 
reasonable pecuniary expectation is that the deceased five or 
Bii years before gave his father money when the latter was out 
of work. This is evidence enough to go to the jury.* 

^ Grand Trnuk Ky. Co. v. .lannings, 13 App. Cas. 800, 80*. 
' DalCoD D. SoQtheaBtem Ry. Co,, 4 C. B. h. a. 396. 
* Franklin v. S. E, Ry. Co., 3 11. & N. 211. 

J. K. E. Bj. Co., 9 Q. a D. tea 
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Mental snfieriDg or loss of society cannot be taken into 
the account The measure of damage is not the loss or 
BufFering of the deceased, but the injury resultii^ from bis 
death to his family.' The whole inquiiy turning on proba- 
bility, nith regard to matters in their nature uncertain, the 
damageeare very much in the discretion of the jury." Never- 
theless there are certain rules for the guidance of a jury 
which it will not do to overlook, because, here as elsewhere, 
if the verdict is so lai^e as to show plainly that more than 
the legal elements of injury have been compensated, or so 
small as to show that these elements have not been prop- 
erly compensated, the verdict will be set aside as excessive 
or inadequate. To understand bow the matter is dealt 
witii by the courts it is best to take, what may be regarded 
as a typical instance, that of the death of the father of a 
(kmily when the suit is brought for the benefit of his 
widow or minor children. In this case they lose clearly 
the value of the husband and father's support, of the wife 
during life, and of the children during their minority, and 
evidence is admissible viS to aUthe elements entering into 
the probable value of the life to the widow and next of 
kin.' 

Rule. 

48. In the case of the death of the head of the family y 
the meamre of damages is ao much of what the 
deceased would have probably earned by his 
labor or have accumulated during the residue of 

' PanlmieT w, Erie B. R. Co., 34 N. J. L. (5 Vr.) 151, 157 ; Blake 
V. Midland Ey. Co,, 18 A. & E. (s. 8.) 93. 

* Baiiroad Co. e. Bairon, 9 WaU. SO ; Penn. B. B. Co. v. McCloa- 
key, 33 Pa. St. 526. 

» Tilly V. HndBon B. E. E. Co., 29 N. Y. 2S2 ; Bait. 4 0. E. E. 
Co. D. Wightmsn, S9 GraH. 431 ; Pym v. Ot. N. Ry. Co., 4 B. & S. 
S96 i Gnud Tnink By. Co. v. Jenniiigs, 13 App. Cat. 80a 
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hi» life, as would have probably gone to the ben- 
efit of his family, taking into consideration his 
habitB of living, his age, and his ability and dis- 
position to labor and bentjit them. 

Illdbtration. 

Deceased leaves no widow, and but three children, all grown 
up. Two BODB support theniMtlves ; the daughter is married. 
A verdict is obtained for 930,000, and this being set aside as 
excessive, the plaintifis on a new trial recover 4^,500. This 
is held to be excessive, and the plaintiffs are given the option of 
reducing the verdict to 915,000, or taking a new trial. The 
reasoning of the court is in substance as tallows: First. As 
the parent owed no duty of support, and there is nothing to 
show " any fixed allowance or casual benefactions," the children 
were deprived of "no immediate pecuniary advantage." Second. 
At his death be was in business with his sons and son-in-law. 
His death deprived the surviving partners of the benefit of his 
credit, capital, skill, and expectations. But this injury is not 
within the stetute. Third. It was claimed that the next of kin 
had a reasonable expectation of having from their father {qud 
father) service or counsel in their affairs. Considering aU the 
circumstances of the case, compensation for tbis injury (if any) 
could not exceed a small sum without being excessive. Fourth. 
The principal basis for plaintifis' claim was that the death of 
deceased put an end to accumulations which he might thereafter 
have made, and which might have come to the next of kin. He 
had accumulated about 170,000, all of which, except 310,000 
capital placed in business, seen^ to be permanently invested. 
By his will the bulk of his property has been given to his chil- 
dren. As to this it is held that no account could be taken of the 
income derivable from investmente, because these went in balk 
to the children, but that in determining probable future accu- 
mulations attention should be restricted to sncb as would arise 
from the labor of deceased in bia business. His receipts for two 
years were proved ; what he expended was not proved, but was 
left to be inferred from his mode of life. At death his age was 
aboat fifty-six and a half, his expectation of life was sixteen 
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and seveD-tenths years. The plaintiffs' counsel calculate that 
calling hia income 810,000 and his espeiiditure $1,000, the pres- 
ent worth of hia net income for life was $27,710.32. But as- 
Buming the value of the loss of deceased's service or counsel 
was small, as already decided, the verdict must have assumed 
that the deceased would certainly coatinue to work, and to gain 
the same income down to the day of hb death; that he would 
certainly have retained suEBcient health and strength for this 
purpose, that he would have met with no losses, and that the 
next of kin would have received the benefit of the whole. As 
these matters are all uncertain, the verdict is plainly excessive.* 

To look at the matter in another way, what are the 
beada of damage in cases of this kind F From the coses it 
appears that in an action for the death of the head of a 
family there may be matters of proof and heads of Iobs, 
as follows: 1. Probable duration of joint lives of hue- 
band and wife by the tables. 2. The same as to husband 
and each of the children. 3. Any other circumstances 
affecting this question, e. g., health, age, &e. 4. Proba- 
bility of advancement or promotion, if any. 5. Probabil- 
ity of accumulations, if any. 6. Property diverted from 
wife or children by death. 7. Support and other reason- 
able expectations of pecuniary benefit of wife during life. 
8. Support of children during minority. 9. Reasonable 
expectation of benefit by children. 10. Instniction, phys- 
ical, moral, and intellectual training of a father. 11. Loss 
of care, dbc. of a husband. 12. Loss of social position, 
if any. 13. Funeral expenses. As to every head, the 
evidence must be examined to see what amonnt it would 
warrant, and whether the jury has not allowed too much 
or too little. It is within these limits that the case is sub- 
ject to the discretion of the jury. So far as is practicable, 
the court tests the verdict by legal standards. 

1 Bemaiest v. LiUle, 47 H. J. L. SS. 
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CHAPTER XV. 

T0BT3 AFFECTING RIGHTS OF PBOPEBTT AND CONTBACT, 

CoNTERSiON. — AmoDg the different common-law aclJons 
developed through case, out of trespass, two of the most 

important were assumpsit and trover, the former being 
gradually made to apply to all caaea of simple contract, 
the latter to the trial of disputed questions of property in 
chattels. The name of trover came from the allegation 
that the defendant found the goods in question, and con- 
verted them to his own use. The allegation of finding 
soon became a mere fiction, the gist of the action became 
the conversion, and such it remains. 

It is the object of the plaintiff in an action for conversion 
to obtain not the thing itself, nor damages for injury to the 
thing, but damages for taking it from him, which generally 
must he the value of the property. Ordinarily the judg- 
ment in the action is an assessment of the value of the 
goods, and the satisfaction of the judgment is very like the 
payment of the price upon a sale, and in consequence vests 
the property in the defendant.' As to what acts eonstitnte 
conversion, who may bring the action, and when, before 
bringing it, demand for and refusal to return the property 
are necessarj', it is impoasible here to go into details ; but 
it may be said generally that the plaintiff must show prop- 
erty, general or special, or actual possession, or the right 
to immediate possession ; " that the action connnt be main- 

1 Ellianv-Ha^deii, 104 Mobs. ISO; ThajeTU.HaiTay.TSN.T. 309; 
Brinnnead v. HarriBon, L. B., 6 C. F. 534. 
» Cooler on To«8, •443. 
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taiaed without proof that the defendant either did some 
positive wrongful act witli tlie intention to appropriate the 
property to himself, or to deprive the rightful owner of it, 
or has destroyed the property ; ' and that when defend- 
ant's original possession was lawM, it is generally neces- 
sary to make demand before bringing suit. Keeping these 
general principles in view, it will be found that the measure 
of damages depends upon the extent of pecuniary injury 
produced by the conversion, whatever it may be. The 
form of this action is important ; it is essentially one in 
tort, to recover the value of the property converted. 
Trespass is also an action of tort, but does not depend 
upon conversion or imply change of title. Again, trespass 
for carrying off goods is a well recc^ized form of action. 
In trover the goods may also have been carried off; but it 
is not at all necessary. They may have been merely sold 
to a stranger. On the other hand there may often he a 
choice between tlie action of trover and an action of con- 
tract (formerly assumpsit, and the measure of damages 
will not always be the same. Thus in an action for 
money had and received, the plaintiff is always limited 
to the bounds of the implied agreement, but in trover his 
damages are measured by the value of the thing lost." 
Exemplary damages, in an action for money had and 
received, could not be recovered. In trover they seem 
to be infrequently allowed, but on principle the jury 
should be allowed to give them.* Finally, in certain 
Jurisdictions, in actions for the conversion of securities 
of fluctuating value, the plaintiff recovers in an action of 

1 Spoaneru. Holmee, 103 Maes. 503. 

* HnnCei v. PrinBep, 10 East, 378, 391 ; cf. Frothiogham n. Moore, 
45 N. H.MSj Coffeyv.NBClBaakof Mo.,46ata. 140; Stenur-Low, 
2 HiU, 133. 

» Dennis u. Barlter, 6 S. 4 R. 420 ; Thajer b. McManis, 4 Watte, 
418; Taylor v. Morgan, 3 Watte, 333. 
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conversion a higher valae than that at the time of eonver- 
Bion. Thia is an exceptional rale, in conflict with that 
generally applied, but its existence is an illustration of the 
fact that the form of an action cannot be disregarded 
For conversion of personal property therefore, resulting 
in total loss, the measure of damages is its value with 
interest, while, in all other cases, the most specific state- 
ment that can be made is that the damages must com- 
pensate the plaintiff for the total injury. 

B., a swindler, contracts a bill of £109 for board and 
lodging at an inn. While there a pair of horses, wagonette, 
and harness arrive for B., and they are received by the 
innkeeper as part of B.'8 property- In fact B. had bought 
the horses from the plaintiff, on the terms that if not paid 
for they should be returned to the seller. B. has not paid, 
and at the time of his leaving the inn, there is a bill of 
£22 10a. for their keep. PlaintifF now demands the prop- 
erty, tendering a sum of £20 for the keep of the horses ; 
bnt the innkeeper refuses to give anything up. The inn- 
keeper then sells the horses for £73, bnt retains possession 
of the wagonette and harness. The sale is an act of con- 
version, because an innkeeper's lien only authorizes him 
to detain, not to sell, and plaintiff ia entitled to Judg- 
ment against him for £73 and costs.* 

When it is said that the measure of damt^es for con- 
version is the valae of the property, the rule is limited to 
the case of total loss. It must be observed that while the 
conversion if established is usually total, the resulting loss 
depends alb^ther on the circumstances of the case. The 
property may be returned to tbe owner and accepted by 
him, meantime it may have increased or diminished in 
value ; it may have been increased in value by the labor of 
the defendant; it may have been so intermingled with 
the property of the defendant, as to be inseparable or in- 
1 Mollmei V. Florence, 3 Q. B. D. 481. Bnle 39. 
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distiDgaishable from it ; consequential damages may have 
ensued. The result is tliat the rule in trover, as usually 
laid down, tbe value of the property with interest, is not a 
fixed rule of law. 

Rule 39. 

illobtiu.tionb. 

(a) In an action for conversion of a atock of goods the jury 
is inatructed that the plaintiff is entitled to recover the retail 
value of the goods taken, with interest. This is error for which 
the judgment will k>e reversed; tbe measure is the market value, 
or what it would have cost to replace tbe goods in the market.' 

(b) A horae is stolen from B. in Georgia, taken by tbe thief 
to Alabama, and there sold to U. K. recovers tbe horse. In 
an action ag^nst H. be may recover for deterioration in the 
horse while in his possession, but not for travelling expenses 
to Alabama, H. having had nothing to do with the removal of 
the horse.* 

(e) T. hires L.'b horse to go to M. and hack for a stipulated 
price, hut goes to a different place. This is a conversion, and 
the hirer is liable for any damage occurring, though owing to 
the fault of the horse.* 

(if) B. converts to his own use A.'s certificate of stock, but 
can make no use of it, nor of the stock represented by it, be- 
cause it cannot be transferred without A.'s endorsement. The 
measure of damages is not the market value of the stock.* 

(«) L. cuts down B.'s trees and tows them to his saw-mill. 
In an action for the conversion, B. recovers the value of tbe trees 
as cut, and not their value as increased by the transportation.^ 

(/) F. contracts with R. for the building of a vessel, and 
makes advances from lime to time, E. giving as security a bill 
of sale of the ship when completed. A third person oonverta 

' Wehle y. Havilaod, 89 N. T. US. ■ 
■ Rentro n. Hnghes, 69 Ala. 981. 

• Lncas ». Tmmbnll, 15 Gray, 306. 

* Daggett D. Davis, 53 Mich, 35. 

' Beede v. Lamprey, 64 N. 3. SIO. 
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the ship in procesa of c oust ruction and fiulBhes the work. The 
■e of damages is the value of the ship at the time of the 
., the value as contemplated, less the money to- 
quii-ed after the date o£ the coaveraion to complete, and not her 
value at a subsequent time ; nor can there be any recovery for 
the freight which F. might hare earned with her.' 

(^) A. without wrongful intent mines coal on B.'s land. 
The measure of damt^s is not the value of the coal as con- 
verted; but this value less the cost of the labor of mining it, 
together with any consequential damage in miuiDg.^ 

It 19 in connection with the action for conversion that 
what is known as the rule of Higher Intermediate Value 
may be moat conveniently explained. Thia rule has de- 
rived most of its importance from stock transactiooB, but 
ia quite as applicable in detinue and replevin, in actions 
for refusal to transfer or deliver stocks, and in actions for 
failure to deliver goods aold when the price has been paid 
in advance. The rule has been atated to be that in any 
action where the plaintiff has been deprived by the wrong- 
ful act of the defendant of property of fluctuating value, 
his measure of dami^es should be the higheH valne he 
could have obtained for it between tbe time at which he 
was depnved of it, and the time of the trial. The rule 
was firat clearly laid down in Eomaiue v. Allen,* but the 
New York courts by subsequent decisions ' have restricted 
it, so that in that State the highest'value ia slloired only 

1 Reid It. Fairbanks, 13 C. B. 692. 

' Porayth K. Wells, 41 Pa. St. 291 ; ace. Livingstone v. Rawyarda 
Coal Co., a App. Cas. 25 ; ct. United Merthjr Collieries Co., L. R„ 15 
Eq. 46. Thia ia now the geaetally accepted rule, though there is much 
coufusion in the cases, as the axilj rule of the common law was that 
the plaintiff could recover the eotire valne, Martin v. Porter, 5 M. & 
W. 351 ; and the old role is still adhered to in some jurisdictions. 

» 86 N, Y. 309. 

» Baker w. Drake, 53 N. T. 211 ; 66 N. T. 518; Wright «. Bank of 
the Metropolis, UO N. Y. 237, 246. 
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between the time of the injury and the time when the 
pUiotiff by due diligence might have replaced himself in 
tbe mai'ket. So &r as etock traosactioiis are concerned, 
the New York rule has bieen adopted by the Supreme 
Court of the United States.' 

As it is the object of this hand-l>ook only to give the 
general principles of tbe subject, it may be enough here to 
say that the question of the time at which the value of 
the property of which the owner has been deprived by a 
tort should be estimated is independent of the forn^-of 
action, and that whenever it appears with sufficient cer- 
tainty that he would have derived, a larger profit from the 
use than the interest on the money value, e. g., when he 
had contracted to sell it at an advance, in such cases he is 
entitled to this gain in addition to the value." In such 
cases the question resolves itself into one of certainty of 
proof. Thus in a leading English case ' the property con- 
verted consisted of champagne already sold at an ad- 
vance, and the advance was allowed for. This was not 
on the ground of tbe advance being special damages, or 
damages within the contemplation of the parties, but that 
this was really the value of which the conversion had 
deprived the plaintiff. 

The reason why in the case of stock contracts a special 
rule has been introduced is chiefly this. Other articles of 
property are supposed to have a more or less fixed market 
value ; stocks, on the contrary, are usually bought be- 
cause it is expected that they will rise in value, and one of 
the commonest forms of stock contracts is that in which a 
broker " carries " stocks for his principal, who pays down 
a part of the price called a " margin " which be is to keep 
good if the stock falls, as requested by the broker. Now 

1 Gallighsi B. Jones, 129 U. S. 193. 
3 Snjdam v. Jenkins, 3 Sandf. 641. 
• France e. Qandet, L. R., 6 Q. B. 199. 
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oiniously in this case if tUe broker converts the stock, the 
priDcipal loses not only the stock but the chance of its ris- 
ing. If this chance is converted into a certainty liy a Bub- 
sequent rise, should be be conQned to the origiual value? 
If so, he nut merely loses his chance, but the broker has 
by his wrong deprived him of the very profit which he was 
looking for. Hence it is said to be only reasonable to 
give bim as damages more than the market vahie at the 
time of the conversion. As a prudent man, he will on 
notice of the conversion, replace himself by making a new 
contract ; hence the rule as now established iu New York. 



Bdle. 

In actions for the conversion of stocks, the measure of 
damages is the highest market value between the time of 
the injury and the tiiae when the plaintiff might with due 
diligence have r^laced hirnself in the market. 

The rule is open to several grave objections. 1. Artt* 
oles other than stocks, even the chief commodities of life, 
fluctuate widely in value. 2. They are also constantly 
bought solely for speculation. 3, No one can say that the 
plaintiS, as a prudent man, having lost his stock by the 
wrongful act of his agent, would immediately engage In 
another speculation of the same sort. 4. There is no cer- 
tainty that he would, had the conversion not taken place, 
have made a profit, for he might have retained the stock 
until it had fallen again. 

In most Jurisdictions the rule is not recognised. Its 
existence can perhaps best be explained by saying that 
in its present form the rule of higher intermediate valne 
repi-esents the efforts of the courts in the direction of 
minimizing the effects of what was once a rule still more 
opposed to principle. 
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Recovebt of Specific Personal Property. — In the 
action for conversion, as in that of treapaes, the plaintiff 
Bues solely to recover damages for the wrong done. For 
the recovery of specific pei-sonal property the common law 
gave two forma of action, detinite and replevin. Both 
these are now generally replaced by a statatorj' action, 
which aosnei'S all the purpoaea formerly attained by 
either. 

As the action of trover was founded upon the con- 
version, and judgment and aatisfaction changed the title, 
the action of detinue was founded upon the detention of 
goods. The object waa to recover the thing itself and 
damagea for its detention. As the action, however, 
passed out of general use before the rules of compen* 
aation bad been carefully examined, and while the whole 
matter of damages was more in the discretion of the 
jury than it now is,^ It is unnecessary to consider it here, 
further than to obser\'e tliat it had originally nothing 
whatever to do with replevin, a form of action of very 
remote antiquity. 

Replevin is treated by English writers in connection 
with the subject of distress, and though the connection 
has been in this countrj' so completely severed that we 
r^ard it now aa an entirely independent remedy, it was 
no doubt introduced to settle the rights of parties, one of 
whom had distrained property of the other. The two 
primitive forms of distress were distress for rent, and of 
cattle damage feasant, and it is highly probable that 
distress in general, which ia merely the tailing into pos- 
aession of the property of another, for the purpose of 
making him comply with some demand, is a survival from 
times when courts of justice had no existence.* Without, 

» C(- Williama v. Archer, 5 C. B, 318; and Freer r. Cowlee, 44 
Ala. 314. 

3 Longfleld on DistreaB, 3 ; Maine's Earl^ Histoiy of ImitiiutionB, 
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however, going back to so remote a period we know that 
ill the Middle Agee the seizui-e of the tenant's goods, and 
especially his cattle, which were bis principal wealth, by 
the landlord, was a common offence, and was productive 
of great iujustice and oppression. To meet it the wnt of 
replevin was introduced. The word itself, replegiari, 
ebowg that originally there was some primary pledge ; this 
pledge was the distress. The landlord having taken the 
tenant's property as a pledge ov security, the law, inter- 
vening, authorized the sheriflF to deliver back the property 
so taken, upon the owner's giving in his turn security that 
be would either make out the justice of the takiug, or 
return the goods.' In process of time the replevin was 
severed fVom the distress and was extended to every sort 
of tortious taking, and we have as the result an action 
which is begun by taking the property, as to which the dis- 
pute has arisen, out of the hands of the defendant, and then 
giving security t.hat the plaintiff will make his claim good, 
or return the property. The plaintiff's object is to obtain 
damages for the taking and detention. The defendant's 
is to recover the property, and also to get damages 
occasioned by the replevin itself. The defendant's de- 
mand is founded on the Ugal process sued out and pros- 
ecuted by the plaintiff.* 

It is evident that replevin suits are founded wholly upon 
the idea of a tortious taking and detention, and that their 
use as a means of trying title to chattels is modern. At 
the time of its introduction, as a means of mitigating the 
severity of distraints, no one but the real owner of the 
property had any motive for suing out the writ. At pres- 
ent the action is often a mere means of trying title, in 
which both parties demand the property itself, together 
with damages for its detention. The defendant has two 
remedies, one in the original action, and one on the bond 

> Qilbert, p. 56. " Bnicei'. Learned,! Masa. 614- 
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given by the plaintiff, though, of coarse, he caDnot 
recover tnice for the same elements of damages. Tlie 
principles which govern the allowance of damages are 
substantially the same on one side or the other. Usually 
if the plaintiff recovers, as he has talcen possession of 
the property, he cannot recover its value ; but only 
damages for its detention. When, however, the prop- 
erty has been put ont of the sheriff's reach, he re- 
covers its value in addition, at the time of the demand 
made by the sheriff; in some Jurisdictions, as in trover, 
the highest intermediate value.' On the other hand, if the 
defendant prevails, and the property cannot be found, or 
where, as in some jurisdictions, the successful defendant is 
allowed to elect to take the value, instead of the goods, 
and he does so, he also is entitled to judgment for the 
value. As to the time at which the value should be 
assessed, there is much uncertainty in the cases. If the 
property cannot be found, the value is taken at the time 
of the demand under the writ of restitution. As a general 
rule, as in trover, any increase of value caused by the 
labor of the defeated party ia not included, though, if the 
taking is wilful, the rule is said to be the other way.^ 

This distinction between cases of innocent and wilful 
taking need not be discussed here, because where it exists 
it is purely arbitrary, and is founded on a notion of lia- 
bility wholly at variance with that which underlies the 
common-law principles of dam^es. Of course it is inde- 
pendent of the form of action ; if compensation is to vary 
according to the state of mind of the defendant, it ought 
to make no difference whether the suit is trespass, trover, 

Dam^es for the detention are assessed to the end of 

> Tnllj V. Harloe, 35 CaL 302. 
' Heard u. James, 49 Miea. 236. 
* See faitliei Tattle i>. White, 46 Mich. 189. 
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th« time duriDg which it lasted, t. e,, down to the verdict. 
When the property is retnrned, the owner recovers the 
value of the Dse during detention, but when the successful 
party recovers the value instead of the property, he re- 
covers in some jurisdictions interest on the value. When 
the property is held for consumption or Bale, he recovers 
interest. 

Bdle. 

49. In aetiona for the recovery of epedjlc personal prop- 
erty, the preiiaUing party is entitled to judff- 
metit for the property itself , or its value, together 
with damages for its detetUion, including either 
the value of its use, or interest. 

Illostbationb. 

(a) A aheriff having levied on goods, A. replevies them, hut 
fail!) in proving title. The sheriff, having the right bj statnte, 
electe to take judgment for the value of the goods. The valae 
which he recovers b that at the time of the replevin.* 

(b) Action la brooght to recover possession of a horse. The 
horse has been from the time of the replevin to the time of 
trial in the possession of plaintiff, bat the title is fonad to be in 
defendant. The value of the horse is t76, and the value of its 
use during detention, S75. For the same period legal interest 
would have been tl5.31. The measure of damages is the value 
of the use.' 

(c) The inventor of a new patented machine tor the purpose 
of inserting and fastening rivets in the joints of umbrella ribs 
and stretchers, desiring to intnidace it into general nae delivers 
a number of them to the defendant, giving him an option (o 

1 Snydaro v. Jenkins, 3 Sandf. 641. Tbia illuatratioD is given 
because, thongh the question of the dme at which the value is to be 
taken in replevin is not by any means in a settled condition, the learned 
opinion of Onus, J., going over the whole gronnd of the measoze of 
dam^ea in torta affecting property interests, deserves careful studj. 

s Allen p. Vox, Bi N. Y. SB2. 
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return or purchase. He seglects to returu, and does not pnr- 
chaae. The measure of damages is interest on the value as 
found by the jnry.* 



Actions against Officebs. — As a general rule all 
ministerial officers are liable for any damt^es caused by 
their negligence or malfeasance : but there are two dif- 
ferent species of liability. First, the officer who, in the 
course of executing process, unwarrantably injures any 
one in his person or property is liable like any other 
trespasser, and the measure of damages will be usually the 
same as in an ordinary case of trespass. In cases of this 
sort the rule of exemplary damages is often stringently 
applied. Second, the officer who untertakes to execute 
process at the request of a party is liable (in an action on 
the case) for any loss suffered through bis negligence or 
wrong. In these eases the actual pecuniary injury is the 
measure. A third species of action exists for this kind of 
injury t^ainst the sureties on the official bond of the 
officer, and generally the measure of dam^es is not 
affected by the question whether it is brought against tlie 
officer or upon the bond. 

With reference to the measure of dami^es there is a 
difference between mesne process, or such process as Is 
intended to provide security in case the plaintiff prevails, 
and final process. When a sheriff is directed to arrest 
or attach on mesne process, the claim is evidently quite 
nndetermiued ; bnt when final process is issued it is to 
satisfy a judgment, and the failure of the officer to execute, 
provided the defendant has property on which levy could 
have been made, necessarily produces a total loss. It 
has been argued that the action against the officer ought 
not to be maintained if the judgment is still collect- 
ible ; bnt the answer is that if this were true the second 

1 RediDiniil V. Am. Mfg. Co., lai N. Y. 419. 
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execution would admit of the same defence, and so on 
ad injinituvt^ The true rule is that the . officer cau 
only relieve himself of his liability by showing that the 
defendant) in execution had no property on which levy 
could be made, or some other matter of justification. In 
casea of mesne process the question may arise dunog the 
Buit, or at its termination. The plaintiff, having recovered 
Judgment, finds that there is no legal attachment of the 
property which he supposed to be attached and which 
would have been his security. Here all the circumstances 
must be inquired into, and if there has been a consider- 
able lapse of time between the issue of the writ and the 
judgment, there are usually many circumstances to be 
inquired into ; but the actual injury sustained is still the 
real measure, and if it appear that but for the action of 
the officer the plaintiff would have had his debt, he recovers 
the total amount. If the question arises before the termi- 
nation of the suit, the fact of liability must be established, 
as also the fact that but for the officer's neglect the plain- 
tiff would have had security. At tbe present time arrest 
and imprisonment as a security for debt have fallen so 
much into disuse that it is hardly necessary to speak of 
them. Formerly it was often a difficult question to say 
whether, in cases of escape or rescue, the plaintiff had lost 
anything or not ; now the question turns upon the value 
to the plaintiff of the officer's taking property into his 
possession as security. The defence may in all these cases 
the dam^es by showing that the original liability 
did not exist, that with all proper diligence the officer 
could not levy or attach, that the defendant was insolvent, 
that the plaintiff himself was the cause of the failure, etc., 
etc. 

Rules 39-44. 

Illustbations. 

(a) Officers enter B.'s house with violence and levy on exeoii- 

1 Led^ard 0. Jonea, 3 SeH. B5a 
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tion vithoiit a legal warrant. B. pays under protest £20 as a 
boatu, and £200, the amonnt on the writ. A jury gives as 
dainagea tlie amount so paid and £500 more. This verdict is 
not exceasive.' 

(b) S., an officer, levies upon certain horses claimed hy A., 
under an execution against a third party. It appears that the 
latter purchased the hoTSes from A. under an arrangement by 
which they were to remain A.'s property till fully paid for. 
Part payment had been made. The coml directs the jury 
that if they find for the plaintiff they are to give him ■' the 
yalue of the property taken and interest," and such further 
amount as they " think him entitled to demand," if any. This 
instruction is wrong. The pluntiff can only recover an amount 
commensurate with his Interest in the property, and there are no 
facts calling for exemplary damages.' 

(c) An officer makes a levy on land which turns out to be 
void. The total value of the land is $650, but it is mortgaged 
for S51S.34. In an action against the officer the measure of 
damages is the difference between the two sums.' 

(d) An officer fails to attach. The suit having termi- 
nated the measure of damages is the amount of the judg- 
ment, provided the plaintiff obtained one, or so mach thereof 
as the value of the property would have been sufficient to 

(e) A. holds B.'s note for {113.41, and brings suit directing 
an officer to attach. B. has at the time property which might 
be attached, but subsequently becomes insolvent. The officer 
makes no attachment, but gets B. to send t50 in part payment. 
A.'s measure of damages against the officer is the balance ascer* 
tuned to be due on the note.* 

(f) A sheriff makes a false return of raiUa bona. The 
measure of damages is the amount directed by the execution to 
be collected.* 

' Dnke of Bmnswick i'. Slowman, 8 C- B. 317. 

* Rose e. Story, 1 Pa. St. 190. 

' Parker u. Peabody, 56 Vt. S21. 

* Perkins v. Pitman, 34 N. H. 261. 

* Smith B. JnilbinB, 60 N. H. 127. 
■ Bacou V. Cropsej, 3 Seld. 199- 
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Intebfebence with Real Phopbktt. — Where rigbls 
of ownei-ship in re&I property are infringed, it may be laid 
down without exception that any interference witli them 
will give an action and a right to nominal damages, even 
if no physical damage be caused. Originally, whenever 
the plaintiff could show posseBsion of the soil itself, the 
action was trespass. If he could only show owuership of 
an incorporeal hereditament (_i. e., of an exclusive right to 
a limited user of the land in a particular way, as by a right 
of way over it), be was entitled to an action on the case. 
The distinctions between tiiese forms of action having been 
swept away by the modern systems of pleading, his right 
is practically the same in both cases. It rests on the 
g^und that by continued adverse user or possession, the 
defendant could after a certain lapse of time acquire title 
to the property.' But an action on the case would lie, not 
merely for damage to incorporeal hereditaments, but for 
any disturbance of the enjoymcut of real property not 
by direct entry. Of snch actions on the case, that for 
nuisance is the most clearly deflned division. Another 
very ancient action by means of which interference with 
real property is redressed is waste, in which the person 
entitled to the reversion recovers dam^ea against the 
temporary possessor, as for instance a life-tenant. In all 
these eases, the nature of the action has little if anything 
to do with the question of damages. The plaintiff recovers 
(1) according to the nature of his right ; (2) according 
to the permanent or temporary character of the injury ; 
(3) according to the actual elements of injury proved, 
Circumstances of a^ravation or mitigation may affect the 
result, and exemplary damages in extreme cases are given. 

In all cases of interference with real pi-operty, before 
the measure of dam^ea can be ascertained, a prelimi- 
pp, 1 Dot. & 
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nary queatioa arises as to whether the cause of action is 
such that the damages are to be assessed once for all, or 
whether it is such that it gives rise to successive actions. 
In the case of nuisaucea it is well settled that the; are 
continuing iojurics, ftnd give rise to actions from day to 
day, until they are abated. Nevenhelees, when, as in the 
case of erection of public works, they cannot be abated, 
the injury is often treated as permanent, and damages 
assessed once for all. Owing to the gi'eat variety of rights 
in real property, and also to the fact that in many cases 
the question arises not from a single invasion of riglit, but 
from a conflict between the inconsisteat rights of.adjoining 
owners, the courts have only been able to lay down rules 
which by their extreme generality illustrate clearly the 
difficulty of formulating speciflc rules. Four points are to 
be noticed : 1. The constant resort to the rule of avoidable 
consequences. 2. The fact that there may be a recovery 
(a) for a permanent diminution of value, or (5) for a tem- 
porary loss of the use, 3. That there cannot be a reeoveiy 
for both at the same time. 4. That the extent of plaintifTa 
title is always important 

RCLE. 

50. For interference with real properti/ the measure 

of compensation is the extent of the injury to 
the plaintiff's right. If the injury is of a per- 
manent nature, the measure is the diminution 
of the value of the property; otherwise, the 
diminution in rental value. Whenever the ex- 
pease of making the injury good is less than 
the diminution in value, such expense becomes 
the measure of damages.^ 
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Illcstkatiomb. 



(a) The tution is l[^ a landlord of demised premises iior 
injury to his reTersionar; iateresta in pulling down a hoiise. 
The measure of damages b the dimination in the market value 
of the property.' 

(b) The action is for the destruction of a dam. The damages 
include the ralue of the water privilege from the time of in- 
jury to the time when with reasonable diligence it wight have 
been rebuilt.' 

(c) The injury is from the use of adjoining premises as tat 
ioe-bouse. Flaintifis prove loss of rental value to time of trial, 
and also permanent depreciation. The admission of evidence 
on the latter head is error. The only possible head of damsge 
in addition to the first is that of the amount necessary for such 
repairs aa would guard against a recurrence of this injury.* 

(d) The injury is by flowage. The measure of damages is 
the value of the standing grass totsJIy destroyed, and the de- 
preciation in the remainder.* 

(e) Froperty'Owners have the right to lateral snpport from the 
adjoining land, for the soil in its natural state ; the right does 
not esteod to buildings. A. builds a house on his own land 
within two feet of tlie boundary line. The adjoining owner 
digs so deep into his own land as to endanger the house, and A. 
is obliged to leave it and take it down. The measure of dam- 
ages is only the loss caused by the faUing of his natural soil 
iiito the pit.* 

Nuisances. — A nuisance is a peeuliar species of inter- 
ference with the enjoyment of real property rights, which 
consists in the user of property otherwise lawful, but in 

> Hoskiag 0. PhiUipa, 8 Ex. 166. 

« Whipple V. WanskuQk Co, 13 R. L 321 (role of avoidable con- 
sequences). 

" Barrick e. Schifterdecker, laS IT. T. 52. 

• Folsom V. Apple B.L. D. Co., 41 Wis, 608. 

• ThnmtoD V. Hancock, IS Maas. 220; ace. Gilmore v. Driscoll, IBa 
Mass. 199. 
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such & way as to diminieh the valae of the property of 
others or injuriously affect them in some unlawful way. 
The meaeure of diimtiges ie affected by the fact that 
nuisances may be abated and enjoined, and are therefore 
Dot regarded in law as permanent; but as coutinuing 
wrongs for which an action lies de die in diem. The 
peculiarity of an action to recover damages for a nuisance 
is that some special dami^ to the plaintiff is the gist of 
the action ; the general injury created by the nuisance, and 
which ie ground for an indictment, does not concern him 
at all. In all cases of uDisauce the plaintiff must substan- 
tiate three things : 1. He must show a pariJcular injury 
to himself, beyond that suffered by the public. 2. The 
injury mast not be remote. 3. It must be substantial, not 
fleeting or evanescent* In Wesson ». Washburn Iron 
Co.,* the law in regard to nuisances is thus laid down by 
Bigelow, C. J. " When the wrongful act is of itself a 
disturbance or obstruction only to the exercise of a com- 
mon and public right, the sole remedy is by public prose- 
cution unless special damage is caused to individuals. In 
such case the act of itself does no wrong to individuals 
distinct from that done to the whole community. But 
when the alleged nuisance would constitute a private 
wrong by injuring property or health, or creating personal 
inconvenience and annoyance, for which an action might 
be maintained in favor of a person injured, it is none the 
less actionable because the wrong is committed in a man- 
ner and under circumstances which would render the 
guilty party liable to indictment for a common nuisance." * 
It is sometimes said to be a rule that to recover dam- 
ages for a nuisance, the damages must be direct, and not 
consequential. But this is merely an illustration of a loose 
nse of the term " consequential," as if it had the same sig- 

1 BeDJamin e. Btorr, L. R, 9 C. P. 400, 407 ; Frits t>. Hobtwu, 14 
Ch. D. 542, 556, 

' 13 AU. 95. ■ Pago 103. 
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nification as remote ; what ia really meant is that the rule 
of proximate cause applies, and that the dam^es must 
not be remote. The rule is laid dovrn by Brett, J., in 
Benjamiu v. Storr,* and the decision apeaks Tor iteelf. 
The plaintiff keeps a coffee-house in a narrow street, and 
the defendaDtB carry on businesB in the neigbborhood in 
such a way as to obstruct the access to the shop, aad also 
the light and air, with vans and horses. Here the direct 
injury ia obstnictioa of light, air, and access. But under 
an averment that the premises have been rendered "un- 
healthy and incommodious," plaintiff is allowed to give 
evidence of a stench arising from the staleing of the horses. 
Such an injury as this falls under the head of recoverable, 
consequential damages, as distinguished on the one hand 
from direct, and on the other from remote, dami^ea. 

A distinction with regard to the measure of damages ia 
suggested in this case between cases of pi-operty injured 
under the power of emineut domain and cases of nuisanco 
causing particular damage. In the foimer case, it is said, 
unless real property has been actually damaged or injured, 
no cause of action exists, and consequently to recover for 
loss of business, the property owner must first show this, 
while in case of a nuisance the plaintiff can recover for 
such loss without showing anj' damage to property. But 
the distinction ia not usually of importance, for the par- 
ticular damage which gives the right of action for a 
nuisance is almost always caused through injury to prop- 
erty of eome sort, and this seems to have been the nature 
of the damage in the case just cited. The rights to light, 
air, and access are all incorporeal hereditaments, and it is 
through its effects on these alone the nuisance works 
injury. 

The question of nnisance frequently arises in cases 

of obatraction to highways. Here the obstruction may 

create a public nuisance, for it may interfere with tiie 

■LB.,? C, P. 400, 407. 
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common Dse of the highw&y ; but the owner's right of 
access is eomething quite different from this (and the 
same thing may be aaid of the whole body of his rights in 
the use of bis abutting premises in their relations to the 
highway), and consequently, if these priTate rights are 
infringed he suffers a particnlar damage.' 

Rdle. 
51. To maintain an action /or a nuisance, the plain- 
tiff" must aiUge and prove some special damage 
to himself. 

ILLU3TKA.T10M3. 

(a) A ripaiian owner, proprietor of a saw-mill, allows saw- 
dust and other refose to fall into the water, and accnmnlate in 
masses, which are carried by the stream in front of a lower 
owner's boat-house and wharf, making the water offensive, and 
producing explosions from the gas generated underneath flie- 
snrface. This is special dam^;e.* 

(b) A. wrongfully creates a public nnisance by obstmcttng a 
public navigable creek. B., who is navigating his barges along 
it, is prevented by this obstruction, and is compelled to convey 
bis goods overland, and thus pnt to trouble and expense. Tliis 
is special damage for which an action will lie.' 

(e) A common nuisance is created by placing obstructions 
in a highway. A person returning over the way with a loaded 
team is compelled to go back and get to his house by another 
road, a distance of about two miles. A verdict for nominal 
damages will be snatained.* 

BULE. 

62, In an action for a nuisance, the measure of dam- 
ages is the total amount of injury to the date of 
the writ. 

• FritE V. Hobson, U Ch. D. 542 ; Milhan n. Sharp, 27 N. Y, 6U. 

* Booth V. Rattfi, 15 App. Caa. 188. 

* Rose 0. Miles, 4 M. & R 101. 

• Brown u. Watson, 47 Me. 161. 



bvGooglc 



BLBHENTS OP DAMAGES. 



Illcstrattons. 

(a) A Duisance u created by placing od the pluntiS'a laod 
something vhtch can, and onght to be removed. The plaintiff 
can only r^over damagea to the date of the writ.' 

(b) A railroad company erects a Toundhonae near a church, 
and inteiTupta the services by noise, smoke, &c. The dami^ea 
include the compensation for discomfort and annoyance in the 
use of the property as a church, even though the market value 
be not depreeiated.' 

Dbckit, Fkadd, CosapiRAcr. — In actions at law for 
deceit, fraud, or conspiracy (the principle applies to the 
ntunerons species of actions in which the plaintiffa claim 
rests in deception of some kind practised by the defend- 
ant), it was early laid down that neither damage without 
fraud, nor fraud without damage is enough. Both must 
concur.* The duty to tell the truth, unlike the duty not to 
invade the rights of personal security or personal liberty, 
is rec<^nized by the law only when it becomes productive 
of injury, eitlier substantial or to a legal right. A dec- 
laration charging two persona with falsely, maliciously, 
wTong&lfy, vexatiously, deceitfully, and without reason- 
able and probable cause, conspiring fa^ether to commence, 
and commencing and prosecuting an action in the name 
of a third person, but for defendant's own benoflt, is 
defective ; it fails to show dam^e to the plaintiff.*, 

A will is made in A.'s favor; B. and C. conspire to- 
gether and induce the testator to revoke it, by means of 
ftaud. A. cannot maintain an action, because, the will 

* CnmberlaDd & Oxford Canal Co. v. Hitchinga, 65 Me. 140. 

' Bait. & P. U.K. Co. K. Fifth Baptist Church, 108 U. S. 317, 335. 

* Bailj r. Merrell, 3 BnlBti. 94 : A, cheats B. in weighing butter, 
bat aftervards pays enongh in settlement to cover the price of the 
actual quantity. B. can no longer maintain an action. N/e v. Mer- 
riam, 36 Vt. 43S, 

* Cotterell i>. Joaes, II C. B. 713. 
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being revocable, no legal right of his b interfered with.' 
Of course the rule of proximate cause applies here as 
elsewhere. A mortgagee of land promiaea the mortgagor 
gratuitoaal; not to foreclose under a power of sale. 
Afterwards the mortg^ee is induced by the defendants 
(who falselj represent that the mortgagor desires it) to 
assign the mortgage to a third person. By this means 
the defendants cause the mortgage to be foreclosed, but the 
mortgagor is held to have no right of action, because the 
proximate cause of the loss is not the deception, but 
the foreclosure. There being no consideration for the 
promise of the mortgagee, there was nothing to prevent 
him or any assignee from foreclosing, and it cannot be 
said to be any invasion of the plaintiffs legal rights to 
deprive him of the benefit of this gratnitous undertaking.^ 
In many cases the connection of cause and effect seems 
very probable, but is not considered by the court as suffi- 
' ciently certain. Thus when the plaintiff charges that be 
was induced by falsehood to refrain from carrying into 
effect an intention to attach, as a result of which another 
creditor has taken the property, he cannot maintain an 
action ; there is no certainty that he would have attached.* 



Action foh Possession of Real Propebtt. — Almost 
the whole body of modern common-law remedies, as has 
been seen, has a single though remote origin in the writ 
of trespass. From this, in the first place, came the action 
on the case, providing remedies for all novel forms of 
interference with person or property, other than violent 

1 Hutcliins B. BirtchiDB, 7 Hill, 104. 

* Randall v. Bazelton, IS All. 413. Cf. Tunbridge Wells Dippers 
Case, SWils. 414, where the loss was the loss of agrataitf ; but tbiBWM 
the direct conseqnence of a distnrbance in the right of emplojmBiit. 

s BradlBj u. Fuller, 118 Mass. 239. 
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injnriea ; and later, as separate species of actions od the 
case, assumpsit, moulded by the courts into a proceeding 
for the redress of breaches of contract in general, and 
trover, developed by them into the modern action for trial 
of title to personal property. Turning now to real prop- 
erty, we find that the same action on the case has, by 
> very peculiar process, developed the modein action 
of ejectment, by means of which title to real property 
is tried. 

Originally the feudal law provided a great number of 
writs for the recovery of different estates in land. But 
owing to a variety of causes these writs, with the progress 
of society, became less and less adapted to the purpose 
they were introduced to serve. The pleading in real 
actions became more and more technical, and the abuses 
of justice more and more marked, and as Parliament did 
not in this case interfere, it was left to the bar and the 
courts to invent some new method more simple and equi- 
table than the old. This was done in process of time by 
the development of a particular species of action of tres- 
pass into an action for the trial of all titles. 

The writ of e^'ectione Jirmee was a writ of trespass, 
designed to give a tenant for a term of years an action 
against any one who ejected him. As in any other action 
of trespass, he recovered only damages. Indeed, origi- 
nally the idea of anything but damages being recovered 
seems to have been out of the question, for the law did not 
regard a term of years as an estate in land.' The tenant 
held under a covenant made by the lord, and for a breach 
of this covenant by the lessor he could obtain a writ of 
covenant, by means of which, it is said, the lessor could 
be compelled to restore him." However this may have 
been, against a stranger be could only recover damages. 
When an estate for years began to be recognized as an 

> Waahb.E«alProp,"a9I(«hed.435). » 3BlackBt.Com. 1S6. 
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interest in Iftnd, the courts appear to have injected into 
tie action a judgment to recover the term, and a writ of 
posaeBBion.' The action of ejectment thus introduced 
rapidly sapplanted the old real actions, and by the time 
of Elizabeth was firmly established as the common means 
of trj'ing title. 

As at first established it was in no respect fictitious. 
The first step is an actual entry on the land by the 
person claiming title. He, then being in possession, leases 
it for a term of years ; the lessee then remains on the 
premises till he is ejected, when he becomes entitled to 
his action of ejectment and recovers back his term and 
damages. The four requisites to a recovery are, title, 
lease, entry, and ovster, but for some reason, now diflQcult 
to understand, the ouster might be made by anybody. 
But the action in this form led to abuses. Any ouster, 
even by what was called a casual ejector, being deemed 
enough to support the return, the door was open to 
collusive ouBtera ; nor was the action yet adapted for the 
questions of trial of titk alone. For this purpose a new 
feature was engrafted npon it in the time of the Protecto- 
rate. Without going into details the effect of the change 
was that the claimant of the title delivered to the tenant 
in possession a fictitious declaration in ejectment, in which 
John Doe, or Goodtitle, and Richard Koe, or Badtitle, 
were the imaginary plaintiff and defendant, the plaintiff 
declaring on a fictitious lease fh>m the real claimant for a 

* The Common Pleaa had exclnmve jurisdiction of real actiona, and 
one reuon for these chaoges whb no doobt the desire of the King's 
Bench and tbe Exchequer to draw controversies about land into their 
ovn bands. Another was the fact that Eqnitj was beginning to grant 
specific perfocmauce against lessors, and decree peipetual iajnuctions 
against strangers. "This, drawing the business into the courts of 
equity, induced the conrta of law to resolre, that they shonld recover 
the land itself by an habere Jaeias pouemimtm." Gilbert on Eject 
pp. 3, 4. 
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term of yeara, and ailing an ouster by defendant. The 
title to tlie action therefore was John Doe on the demise of 
A. V. Richard Roe. To the declaration was annexed a 
notice to B. to come into court and defend. The court 
now compelled B. on his appearing, to agree to confess at 
the trial the lease, entry, and ouster (all fictions), and to 
rely solely on bis title. The action thus became a suit 
between the real clainiant and the tenant, to establish 
the right to the possesaion of the land. In it, however, 
any substantial recovery of damages ceased to be possible, 
the plaintiff being a fictitious person, and they now became 
uominal. To recover the injury caused meantime, another 
action was oecessai'y, and for this the action of trespass 
for mesne proBts, in which the real claimant recovered 
the value of the rents and profits while kept out of pos- 
session, was introduced. In this the plaintiff recovered 
not only the mesne profits, but damages for the eviction 
as well.' 

Since the beginning of this century, the action of ejeot^ 
ment and the actions for mesne profits have been gene^ 
ally done away with by legislative enactment, and in their 
place a statutory action exists whioh covers ttoth. In it 
there are no fictions, the real claimant sues the real defend- 
ant, and if successful recovers the land, mesne profits, 
and also damages, if any. In some American jurisdictions 
the action of ejectment never obtained any foothold. In 
the New England States, a real writ, the writ of entry, has 
always been used for the purpose of trying title ; in one or 
two others the action of trespass to try title has answered 
the same end. But these actions now resemble essentially 
the statutory action above described, and the general 
principles governing the measure of recovery are the same 
in all Jurisdictions. 

Independently of statutory provisions the claims for 
1 Goodtitle V. Tombs, 3 Wils. 118. 
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damages and for mesne profits are regarded in some 
jurisdictions as distinct causes of action, so tlmt, though 
joined in one action, tbey must be separately set ap.* 

The fundamental distinction between the two must always 
be borne in mind. So far as the plaintiff claims mesne 
profits only, the action is merely to recover the annual 
value of the land. So far as it is an ordinary action of 
trespass tii et armis, the rales governing the measure of 
damages are the same as in any other suit for damages. 
Every circumstance of aggravation or mitigation may be 
gone into.' 

In England the plaintiff recovers in the action for mesne 
profits the costs of the ejectment suit' In this country 
whether he recovers them in the ejectment suit or in the 
action for mesne profits, is probably a matter of statu* 
tory regulation.* As a general rule, the occupant holding 
under belief of title is allowed to reduce the recovery 
to the extent of beneficial improvements made in good 
faith. This is no donbt on the ground that the actual 
injur}'' to the plaintifi' is so much loss. This matter has 
been already considered under the head of Benefits.' The 
recovery of the expenses of litigation in the ejectment suit 
has been attempted in the action for mesne profits, and 
in an English case the plaintiff was allowed to recover 
as damages snch expenses incurred by him in a court of 
error in reversing an ejectment judgment,* bat this, as 
explained in a subsequent case,' was because at that time 
a court of error could not award costs. In one case in 

1 Cf. Larnad v. Hadson, 57 N. Y. 151 ; and CImou v. Baldwin, 129 
N. T. 183. 

' For these rales nee preceding chapter. 
» Doe B. Filliter, 13 M. & W. 47. 

• Hunt V. O'NeiU, M N. J. L. 564. 

• See Chap. IS. 

• Nowell V. Roake, 7 B, & C. 404. 
1 Doe II. Filliter, 13 M. & W. 47. 
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this country • it has been held that conasel fees were recov- 
erable, but the court cited no autliority, and the rule la 
everywhere clearly the other way.' There is no differ- 
ence as to the allowance of counsel fees, between eject- 
ment and any other action.* 

With regard to interest, the cases often speak of interest 
being allowable by the Jury in a proper case.* Possibly 
the ground of this rule was that in actions for retit in 
arrears, the early remedy was a summary one, by distress.* 
If BO, the reason seems a bad one, as there was no summary 
way to recover mesne profits. At the present day, in 
equitable preceedings where the value of use and occupa- 
tion is recovered, interest is allowed as a matter of course, 
and no reason is perceived why, in this country at least, 
the plaintiff should not in all cases be allowed interest. 
Without it he certainly does not receive compensation. 

Rule. 

63. In the action for mesne profits the measure of danv- 
ages is ths net value of the itse of the land 
during the period of eviction. The jury may 
give interest with proper rests, extending back 
by virtue of the statute of limitations only six 
yean, and never beyond the tirne when the 
plaintiff acquired title. The defendant, if 
an, occupant under belief of title, may reduce 
these damages by proof of reasonable expendi- 
ture for improvements, and for any necessary 



' Doec. Peckina, SB. Mon. 198. 

« Hereeachoff d. Tripp, 15 R, I. 92 ; Doe v. FiUiter, 13 M. & W. 47. 
See Chapter on Expenaea of Litigation. 

* HerreaoboEE v. Tripp, 15 R. I. 92. 

* Vandevoort w. Gould, 36 N. Y. 639. 

* BoUing V. Lersner, 26 Gratt, 36,-64. 



bvGooglc 



TOETS APFECTING PROPEBTY AND CONTEACT. 205 



Illustrations. 

(a) The property is a ferry. The measure of recovery is the 
net profits.^ 

(b) Defendant's oouasel aaka the court to charge that, the 
plaintiff in not entitled to any damages escept from the time 
when he acquired title. For failure to grant the request defend- 
ant is entitled to a new trial' 

(c) A. recovers in ejectment. He is entitled to damages from 
the withholding of the land up to the date of it« tecovery, and is 
not limited by the date of bringing his action.' 

(d) The land is unfenced prairie, yielding nothing of aay 
kind. The plainti2 can recover nothing as mesne profits.* 

(e) It appears that a miuing property was leased by defend- 
ant for J2,000 a year and a royalty. $2,000 was received under 
the lease, but no ore was taken out, while defendant, being 
evicted by plaintiff, became liable to the lessee in damages. 
The J2,000 forms no basis tor establishing the rental value.* 

(/) Defendants make valuable improvemenla consisting of 
necessary mining machinery, and act in good faith in working 
the mines. They are chargeable only with the value of the ore 
in place, and may show the improvements to be a full compen- 
nation for the value of the use.* 

(g) Plaintiff owns a leasehold interest in the rear of a city 
lot Defendant owning a similar interest in the front takes 
possession of the whole, having knowledge of plaintiff's rights. 
The proper method of ascertaining mesne profits is to ascertain 
the rental value of the whole and apportion it, and allow nothing 
for improvements.^ 

(J) Mesne profits consist of the net rents after dednoting all 

> Averett b. Kendrick, 20 Ga. 523. 

• DtiniigBT V. Bojd, 54 K. Y. Super. 365. 
' Danzigei v. Boyd, ISO N. T. 6S8. 

• Griffey u. Kennard, S* Neb, 174. 
' Kille I'. Ege, 82 Pa. St. 102. 

• Ege V. Kille, S4 Pa St. 333 ; bo of improving oU lands by sinking 
an oa well. Phillips v. Coast, 130 Pa. St. 572. 

1 WoedhoU v. Eosenthal, 61 N. Y. 382. 
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necessoiT repaira uid taxes, or the net reotal value, or the value 
of the use and occnpation.* 

(i) The rents in a city are by general custom payable qoar- 
terly. A referee in ascertaining the value of the mesne profits 
computes interest from the expiration of each quarter day. 
The plaiolifl is entitled to judgment on Uiis basis.* 



Iktebferbncb with Contract. — Besides pcreonal rigbta, 
and the rights of property, torta may affect oiiiinary rights 
of contract. Where A. has made a contract with B. and 
C. interferes with B.'b performaoce of it, by persuading the 
latter to break it, docs this give A. a right of action in 
tort against C, and if so, what would be the measure of 
damages ? The answer is that it does give an action, and 
that the damages must necessarily depend upon the nature 
of the contract, and the extent of the injury. This sort 
of injury is called malicicma interference with contract, 
but it is clear that the malice is simply the wrong implied 
in doing an unlawful act, which consists in persuading one 
to break a contract with another.' The contractor remains 
of course hable ; the damages are for the tort. Such 
actions must be very rare, for several reasons. In the 
first place, it has been already explained that the law 
usually regards the human will as ftee, and hence, in 
ordinary cases, when one who has entered into a contract 
breaks it, this is supposed to be his voluntary act, not the 
act of some thinj person. If it is held that a contract has 
been broken throt^h the persuasion of a third party, there 
must be t?i-o liabiliUes for this, and if the oontract be 
totally abandoned, it would seem as if the plaintiff would 

1 WallaM y. Berfell, 101 N. T. 13. 

s Jackionw.Wood, 24 Wend. 443; rf. HodgkinB E.Price, 141 Mass. 
163. 

" Temperton v. Rnnell (1898), I Q. B. D. 71S; Walker v. Cronin, 
107 Mass. 555. 
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have the right to a double recovery ; foi how could a re- 
covery iu tort gainst A. bar a recovery in contract against 
B. for a totally diSereot cause of action? But a mora 
serious objection (if this be one) in most cases would be 
the difl3culty of proof. It may be easy to prave that A. 
attempted to persuade B. to break his contract ; but the 
mere fact that this is followed by a breach would surely 
not be enoi^h. The only tolerably clear case woald 
seem to be when, from the control or authority that one 
person has over another, the latter is not really free. Such 
is the case of a species of coercion or duress exeited 
by a Trades Union over its members or over contractors, 
and here the proof may be made out.' 

' See cases cited abav*. 
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CHAPTER XVI. 

DAMAGES IN CONTBACT. 

The line of diTision which separates contract from tort 
has been already noted. The fundamental distinction ia 
that in one case the action ia brought to recover for the 
loss of the benefit of the contract, in the other to recover 
damages for an act independent of contract. What this 
act I'eally is we cannot generally underetand until every 
circumstance of aggravation or mitigation has been gone 
into ; while in the case of a contract we merely need to 
know whether there has l)een a breach. The motive of a 
defendant in contract is immaterial, not only as to liabil- 
itj', but also as to damages ; and exemplary damages can- 
not be recovered.* As a rule pecnniary elements of injury 
only are considered. 

Actions of contract aro divided into acUons on express 
contract, and actions on implied contract. In the former 
case there is an express stipulation of some kind, oral or 
wiitten ; to the latter, when one has performed services or 
furnished money's worth to another, at his request, the 
lavf is said to imply an undertaking to pay for them. 

To understand the different ways in which the law gives 
compensation in the case of contracts, it is necessary to 
bear in mind that at common law aasumpsil was a general 
form of action for both express and implied contracts ; if 
the contract sued npon was express, the assumpsit was 
said to be special; if the liability were merely implied by 
law, it was general. In a declaration in assumpsit, the 

» Granil Tow«r Co o. Phmip«, 23 WaH 471. 

L;N,-z.= [jvGoOg[c 



DAMAGES IN COHTBACT. 209 

pleader stated hia case In the form of "counts," and of 
these tbero were several, founded on implied liability of 
such ordinary occurrence that they came to be known, and 
indeed still are known, wherever any truce of common- 
law pleading remains, as the " common counts ; " viz., for 
goods gold, work done, riKiney lent, money paid, money 
had and received, &c. A declaration might and still may 
contain both special and general connts, — that is, it may 
contain a etatfiment of the cause of action as founded 
upon an express contract, coupled with a statement of it 
as founded upon an implied contract. In the two cases 
the measure of damages will usually be different, and in 
some cases the plaintiff has the right to elect on which he 
will stand. 

The measure of damages in an action for breach of con- 
tract depends mainly on the value of a promise, and the 
fundamental rule is that the plaintiff recovers the net bene- 
fit of having the contract performed. He is to be put into 
tJie same situation as if the contract had been performed. 
The net benefit means the total sum of benefits, less ex- 
penses. Hia loss is not measured by tlie consideration, 
because he would have parted with that had the contract 
been performed. In the same way ordinarily he cannot 
recover the expense of preparation to perform, as he would 
have been at snch expense in any case. But this rule 
is limited by another : that if the gains or benefits of the 
contract are incapable of proof, as being too uncertain or 
speculative, he may prove what he has lost through the 
breach of contract. 

Again, the contract may have been entered into with a 
view to a special purpose, within the contemplation of 
the parties, and for this purpose the plaintiff may have 
been put to expense. In this case he will.be entitled to 
damages for this loss, in addition to the benefit of the 
contract. But these are consequential damages, and do 
11 
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not resemble expenditures incurred ^ part of the price 
given for tlie benefit of tbe contract. Ttiese distinctious 
need to be carefully noted. To put the matter in another 
way : throughout the whole range of contract the rule of 
Certainty and tbe rule in Hadley v. Baxendale arc constantiy 
in force, and both will be found to embody essential tests of 
the measure of recoverj-. Neither, however, takes explicit 
notice of a fuudamental difficulty, — that tbe loss may be of 
two entirely different kinds : loss occasioned {e. g., losses 
incurred in preparing to perform), and gfun prevented 
{i.e., tbe benefit or advantage to be derived from the con- 
tract, profits, etc.). Sometimes the tvro coincide, as when 
the loss is itself the benefit of the conti-act. Sometimes 
one has nothing to do with tbe other ; generally one ex- 
cludes tbe other. The following may put the matter in a 
clearer light : — 

Holes. 

54. JW breach of contract the measure of damages is 

the net valve of the contract. 

55. Where this is incapable of proo/, the consideration 

or esepenses of preparation to perform may be 
recovered. 

56. Consequential damages are recoverable only, if 

within the contemplation of the parlies. 

Illdstratioss. 

(a) The contract is to furnish a hall for the performance of 
a theatrical company, the plaintifi to have half the gross re- 
ceipts. On breach, tha amount of profita which the plaintift 
could have made are %at susceptible of proof; his measure of 
damages is the amount of his expenses legitimately incurred in 
preparing for the performance of the contract.' 

(6) The contract is to improve a harbor, and requires eitaa- 

1 Benutein v. Meecb, 130 N. Y. SSt. 
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nve preparatoiy expenditure. The p1aiiitiS,oa being prevented 
from perfonning his contract, clainiB to recover $33,192.90 for 
these, and also that ks by an expenditure of $10,000 more he 
woald have become eDtitied ta tlie full contract price, he should 
be allowed S8807.10 in addition. It does not appear that he 
could certainly have made any profit. His measure of dami^s 
is the sum spent in preparing to perform.' 

(c) M. threes to procure and deliver marble for a public 
building, to be paid in instalments as the work progresses. The 
contract having been partly performed, the defendants refuse to 
go on. The measure of damages, in respect to the part of the 
work remaining unperformed is the difference between what 
tbe performance would have cost, and the contract price, i. e. , 
the profits of the bargain.* 

(d) A. leasee premises to B., knowing that be means to oc- 
cupy them as a drug shop. Before the time for taking posses- 
sion, B. bas fixtares for the shop made. The lease contains 
a covenant for quiet enjoyment; but B. cannot dbtain posses- 
sion, the tenant in possession having previously got a leaae from 
A. B, sells tbe fixtures, obtaining less than cost, and having 
also purchased a perishable stock of goods (which purchase, 
however, was not necessary), is compelled to sell these at a loss. 
In this case the ordinary measure of damage would be the dif- 
ference between the rent reserved and the actual rental value of 
the premises for the term. But A. may also recover tbe loss 
on die fixtures, tboDgli not on the drugs, for tiie defendant 
could not have anticipated it.* 

With regard to implied contracts the qaestlon of dam- 
agea presents itself in several different aspects : 1, Where 
there has been an express contract, but the consideration 
bae failed. 2. Where there is no express contract what- 

' United States o. Behan, UO U. S. 338. In this case it might be 
supposed from the language of the court tliat, bad be proved tbe profltg, 
he conld bave recovered under both beads ; but if be had been allowed 
to do BO, he wonid have got back not only the greater part of the con- 
eideration, but the profit:9 abio. 

* Masterton t>. The Major of Brooldyn, 7 Hill, 61. 

' Friedhnd v. Myew, 139 N. T. 432. 
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ever. S. Where there has been a part performance of an 
express contract. Again, in tlie latter case the plaintiff 
may or may not bo in default. 

In the first case the contract is on its face a, contract 
for a valuable consideration; but the consideration may 
wholly fail, e. g., an article sold may turn out to be wholly 
valueless ; or it may have been originally good, but before 
the contract is ezecnted may have become worthless. Here 
the party who has parted with the consideration may retnm 
the property and recover back the money paid ; and the 
measure of damages is said to be the amount of money 
paid, with interest.^ The original express contract having 
coi^C to an end, the rehition of the parties is simply that 
one has received from the other money for which he has 
given no return ; hence the law implies a promise to re- 
pay. The case is really that of a breach of implied 
contract to pay money. The suit at common law was 
in general asaumpiit. 

67, Where, on total failure of consideration, the party 
entitied to the benefit of a contract rescinds, the 
meaattre of damages is the consideration, with 
interest. 



In the second case the plaintiff recovers upon what were 
known aa the common counts, e. g., as much as his labor 
was worth, the valne of tlie goods bought, etc. This is 
the entire benefit of the contract so far as he is concerned. 
Indeed, properly speaking, the action is for the breach of 
the promise which the law implies that the defendant shall 
pay for the goods or services what they are reasonably 
worth. Sometimes there has been an agreement which has. 

I T7IM V. Bdle]', 71 m. 34; Jsunes v. Uodsden, 47 Vennont, 
117. 
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tamed oat wholly void, e. g., under the Statute of Frauds. 
In Buch a case any benefits received under it will, on pria- 
ciples often stated, redace the damages. 

Bulb. 

68. In an action upon implied contract to recover for 
services rendered or benefit conferred, the meas- 
ure of damages is the value of the services or 
benefit. 

Illustbatioms. 

(a) A. is appointed by B. as keeper of property nnder at- 
tachment. In an action on a quantum meruil A, recovers the 
value of hia services. The fact that B. received no benefit from 
tbe eerrices does not affect the measure of recovery.' 

(6) An agreement, not in vriting, to convey land in considera- 
tion of services to be rendered, b partly carried out, and posses- 
sion is transferred. The measure of dam^es is the valae of 
the services, less the value of the benefits derived from tbe 
possession.* 

In Fuller v. Bice ' it is stud that in cases of contract 
void ander tbe Statute of Frauds, the contract rate (for 
services) governs. The opinion is by Cooley, J. No 
reason, however, is given ; and clearly if the contract rate 
governs, the actioa is not upon an implied contract at all. 
The contract may no doubt be resorted to to furnish evi- 
dence on the subject of the value of tbe services, and such 
is the rale generally laid down.* 

When there has been a part performance of an express 
contract, and plaintiff is not in default, but has been pre- 

1 Btowe V. Bnttrick, 1S5 Mass. 449. 
> Ham V. Oooarlcb, ST N. H. 18S. 
1 53 mch. 43S. 

* Btowne on the Statnt« of Frands, sec. IS6 ; Smaiy f. Smith, 46 
N. H. 151 ; Cadmau v. HarUe. 7S Hicb. 148. 
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vented from contiauiiig by defendant, he has two rights of 
action : he may eae on the contract for a breach of it, ia 
which case he may recover either' his losses, or profits (if 
capable of proof), as explained above, or he may waive 
the contract, and recover upon the common counts. In 
ascertaining the valne of what he has done, the contract 
rate is, as before, evidence. When neither party is Id de- 
fault, the plaintiff can, of course, have no right to waive 
the contract, and the recovery is limited by the contract 
rate. 

69. When there has been a partial performance of a 
contraet, and/uU performance ia prevented by 
the wrongful act of the defendant, the plaintiff 's 
measure of damages is at his election on the 
contract, or the valve of what he has done. 

60. If full performance is prevented without fault of 
either party, the measure of damages is the value 
of what has been done, limited by the contract 
rate. 

Illdstsations. 

(a) The contract is with a compaoy to recover whatever is 
worth saving from a sunken vessel. The plaintiff is wrongfully 
prevented from fully performing, and sues specially upon the 
breach, and also upon Hie common couDts, to recover what his 
services are reasonably worth. At the close of Gio testimony, 
he may elect to recover apon the latter, though in excess of the 
contract rate.' 

(b) The contract is for the superintendence of engineering 
works ; the superintendent is to receive one third of the profits. 
After a considerable portion is done he dips, and the work is 
completed at a large profit. His compensation is ascertained by 

1 Hemmiuger ti. Western Assoiauce Co., 9S Mich. 365. 
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taking one third of such a proportion of the whole profits Ets the 
coat of the work done at the time of his deatb bears to the 
entire cost.' 

(e) The prosecotion of work under a contract ia lawfollj 
stopped by the public authorities. The contractor recovers at 
the contract rate for the work already performed.* 

It should be uncleretood that under the second of the 
two rules given above, neither party being at fault, the 
plaintiff is really paid for what he has done under the cod- 
tiact. This is the exact benefit of the contract of which 
he has been deprived. 

Where the plaintiff performs only in part, without ex- 
cuse, he obviously has no rights under the contract, for 
the breach is his. Nevertheless, on the general equitable 
principle governing cases in which one confers a benefit 
upon another, which the latter voluntarily receives and 
retiuns, the plaintiff in most jurisdictions is allowed to 
recover upon a quantum meruit. But inasmnch as be 
is in default, and his breach may have caused damage 
to the defendant, — e. g., in making full performance 
more expensive, — the defendant's claim may reduce the 
plaintiff's. ° 

In actions of tort the measure of recovery is mainly 
dependent on the nature of the right invaded ; so in 
contract it is mainly dependent on the nature of the 
agreement violated. 

' Clark u, Gilbert, 26 N. Y. ST9. 

" Hebe v. Meyer, 61 N. T. 171. In case o£ refnsal to petform on 
one Bide, and inability on the other, there ia not only no proof of dam- 
age, but even nominal damages seem aaperflnons, since the defendant 
might in tnrn claim them from Che plaintiff. Nelson v. Plimpton 
Fireproof Elevating Co.. 5S N. Y. 481. 

• Britton v. Tamer, G N. H, 481 ; Union Bank v. Blanchard, 65 id. 
21 ; Kelly e. Town o£ Bradford, 33 Vt. 35. 
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BONDS, UQOIDATBD DAMAGES, AND ALTERNATTYE 
CMNTBACTS. 

Is most contr&otB the parties enter into stipulations 
with a view to their performance only, and in case of non- 
performance the law determines the measure of damages. 
In some, however, the; go further, and arrange in advance 
what the amount of compenBation shall be in case of 
hrcach. Sometimes this is done by means of an instru' 
ment peculiar to our law, called a penal bond, i. t., a 
sealed obligation to the breach of which a penalty is at- 
tached ; sometimes by means of an ordinary contracL 

At common law one of the forms of action was that of 
(fefti on bond. The action of debt lay only to recover a 
sum certain, and until comparatively recent times the law 
did not permit the taking of interest fur money. Hence 
if A. owed B. money with arrears of interest, while by 
bringing his action of debt he could recover the princi- 
pal Bum, he was without remedy as to the interest. It 
was probably in order to obviate this difficulty^ that the 
bond was originally introduced ia England. It is still in 
nse to-day with us, though the object for which it was in- 
troduced has long since been secured by other means. 

In a penal bond the obligor binds himself to pay a cer- 
tain sum of money at a certain time to the obligee. This is 
called the'penalty. By another clause it is stated that the 
condition of the obligation is such that, If a lesser sum of 
money (frequently half the first amount) is paid, or some 

> Karaea' Prin, of Eq., Bk. Ill, ch. ii. p. 379 (4th ed. p. 422). 
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particalar act performed, the obligation itself sliall be void. 
At coaimoD law, under tliis peculiar form of contract, if the 
condition waa not strictly complied with at the date fixed, the 
penalty became the debt, and could be saed for at law in an 
action of debt. In this way any rate of interest could be pro- 
vided for, the principal sum being mentioned in the condi- 
tion, the penal Bum being any greater sum that the paities 
chose to agree upon. It should be noticed that, if the con- 
dition ^ was not strictly complied with, the moment the day 
passed the penalty became the debt, and neither payment 
nor tender afterwards would avail. The same was true 
if the condition were for something other than tbe payment 
of money. 

It was soon found in practice that the introduction of 
the penal bond produced mucb injustice, throwing debtors 
completely into the hands of their creditors, and the chan- 
cellors here, as in many other cases, began to grant relief. 
In equity it was held that the real agreement of the parties 
was the condition of the bond, not the penalty. The 
practice of ' ' relieving gainst the penalty " being once es- 
tablished in the Court of Chancery, the common-law courts 
found their early system superseded, and introduced the 
practice of staying proceedings upon the bringing into 
court of the principal debt mentioned in the condition, 
with interest and costs. This practice was confirmed by a 
statnte to the same effect,' which has been followed in 
this country.' The defect of these early statutes was that 
the obligee was stiQ in law entitled to judgment for the 
whole amount of the penalty. More modem statutes over^ 

1 Compare the tcij aerioDE effect of (he breach of a condition in 
a deed of land. Sach a breach woika a forfeiture of the estate, which 
reverts to the heini of the grantor ; while a mere breach of covenant in 
a deed merelj Bounds in damsgee. 

> i Aone, ch. 16, sees. 12 and 13. 

* 3 B. S, N. Y. 353, sees. 12, 13 ; Co. Civ. Proc hc I9I9. 
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came this last difflcnlty by compelling the plaintifC ia &n 
actloD upOD a bond to assign breaches, or, in other words, 
to state the real cause of actioD for which he sought re- 
dress, and providing that while, on a recovery by the 
plaintiff, Judgment should still be entered for him for the 
whole penalty of the bond, BtUl that a further judgment 
should issue that plaintiff have execution to collect the 
amount of damages actually assessed by the jury.* By 
this process the original severity of the Law has become 
done away, the consequences of suits on bonds made to 
conform to those in other actions, and damages in them 
limited to compensation. 

A distinction is to be noticed between this species of 
instrument and one closely resembling it. In the penal 
bond, strictly so called, the agreement is to pay a fixed 
sum of money, with a collateral provision for defeasance, 
if some smaller sum be paid, or if some particular act be 
done. There is no promise or covenant to pay the smaller 
sum, or perform the particular act. Hence, at common 
law, as we have seen, no action could be maintained ex- 
cept for the full penal sum, this being fixed as an absolute 
enm to be received in lieu of performance. It followed 
that the amount of damages recoverable conld never 
exceed the penalty. Bnt In a great variety of other agree- 
ments, besides a provision for a penalty, there are cov- 
enants upon which an action may be brought, and if a 
provision for a penalty is introduced into such an agree- 
ment this has never been regarded as a limit of compensa- 
tion ; but for breach of the agreement damages may be 
recovered beyond the penalty.* 

18 4 9 Wm. III. c xi. gee 8; Kov. of 1813, 1 R. L. 618, ««& Tj 
a R. S. 363 ; N. T. Co. Civ. Fwc, Bee 1915 ; Maas. Pub. Stat. ch. 171, 
sees. 9-13. 

' NojeB V. Pliillipa, 60 N, Y. 408; Addison, Contr., 9th ed. 26T; 
Graham «. Bickham, 4 DaU, U9 ; Harrison v. Wright, 13 East, 343 ; 
• Httggart V. Morgan, B N. Y. 422; ThompKn b. Boae, B Cow. ass. 
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The two rules on tbis subject may be staLed in the fol- 
lowing form ; — 

Bulb. 

61. In actions on penal bonds, conditioned for the 

payment of money or the performance of some 
collateral act, the recovery is limited to the 
amount of the penalty. 

Illdstkatioh. 

To secure damagea to be paid for its right of way through 

their property, a r&ilroad cofflpaoy gives a peual boud to nine 

peraona in S3000. Each obligee can only recover bis respective 

share of this sum, even though the damages assessed amount to 

Rni-E. 

62. If a contract contains covenants or agreements, 

though expressly secured by a penalty, it is not 
a penal bond, and the plaintiff, suing upon the 
covenants, recovers his full loss, whether greater 
or less than the penalty. 

IlXUSTKAXIOK. 

A memotandnin. for a charter-party contains an agreement 
for a TOyage, and oonclndeg "penalty for non-performance 
£1300." On breach of the agreement the plaintiff is not lim- 
ited to the penalty,' 

In actiona on bonds the usual limit of recovery is, as 
already explained, the penalty. Statutory undertakings 
furuiab no exceptions to this rule. These are given to 
secure a party to a suit against damt^es and costs result- 
ing from an attachment, injunction, etc., if wrongftiily 
issued or used. The general principle is that in the action 
on the bond the plaintiS recovers his actual loss. 

1 St. LDnin, A. & B. I. R B. Co. v. Cooltas, 33 Dl. 188- 
■ Hanison v. Wright, 13 East, 34S. 
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63. In an action upon a ttattUory undertaking the 
measure of dama^ea it the actual lota within 
the limit of the penally. 

Illubtkations. 

(a) Id a auit commenced by attaohment tbe defendant pro- 
CDtes a dissolution of the attachment bj giving bond, conditioned 
to return the property if the plaintift recoTws judgmeiit. The 
defendant is prevented from returaing it by a second attachment, 
and the plaintiff reoovera judgment in the suit. His measure of 
damageais the amount of the judgment and ooats.^ 

(b) In an action to determine the rights of the parties to a 
wall, claimed by plaintiff to be a party-wall, it appeats that de- 
fendants are tearing down the wall for the purpose of erecting 
a new building. A temporary injanction is granted i^;ainst 
thb, and a delay of many yeara is occasioned in the completion 
of the building. In an action on an injunction bond for #5000, 
the items of damage properly allowable are : 1. Loss of t^nt. 
2. Increaaed cost of building. 8. Counsel fees on motion to 
dissolve injunction. These, with interest, amount to 89731.12. 
The recovery is for ((5000.' 

(c) Plaintiff, before suing out an attachment, gives a bond. 
The property attached is removed and detained for several 
months, when the attachment is diaaolved. In an action on the 
bond the measure of recovery is all costs and damages sustained 
throngh the wrongful attachment, in the deprivation of the use 
of the property, its loss, destruction, or deterioration.' 

(ff) An injunction defmves the owner of the use of a portable 
sawmill. The measure of damages on the bond to dissolve it is 
the value of the use of the mill, and expenses for service dnring 
the time it was kept idle.* 

> Sohnylsr v. SyWeater. 28 N. J. L.tST. 
» Robartfl D. White, 73 N. T. 376. 

* Brace V. Coleman, I Handy, SIS. 

* Wood V. Tha State, 66 Md. 61. 
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Th« same principle of equity whicti led to the substita- 
tlon of compensatory damages for the arbiti-ary penalty of 
the bond, led to the conclusion that whenever a definite 
sum was named as damages, an inquiry was necessary as 
to whether tiiia mnst be regarded as liquidated damages, 
properly speaking, or a penalty (to be treated merely 
as security for compensatory damages). The right to 
liquidate damages has always been je&loasly watched 
by the coui-ta ; if it were not, precisely such unconscion- 
able agreements as the original money bond might be 
introduced to work oppression and injustice ; and again, 
if parties might fix their own dami^es without super- 
TisiOD, the function of conrts of justice in establishing the 
measure of compensation would be seriously hampered. 
There is in fact a good deal of resemblance between the 
control of courts over the measure of damages and that 
exercised by them over contracts themselves. As a gen- 
eral rule parties are allowed to make what contracts they 
please; bat this is subject to the restriction that they 
must not be unconscionable,' or contra boTioa mores. 

Proceeding on this general principle the courts in con- 
struing contracts for the liquidation of damages have en- 
deavored as far as possible to harmonize the ordinary rules 
governing the interpretation of contracts with the neces- 
sity of adhering to the general principle of compensation. 
It must be observed at the outset that the whole question 
is one, properly speaking, of interpretation, and does not 
affect the ordinary rules governing the measure of dam- 
ages in any way. Whenever it appears in a contract of 
sale, of hiring, etc., that the parties have agreed that in 
the event of non-performance, one shall pay the other a 
fixed sum uf money, the only qnestion to be determined is 
whether this is liquidated damages, or whether it is a pen- 
alty. In the former case there can be no further inquiry 
1 See Ogden v. Maniliall, 4 Seld. 340. 
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iato the measure of damsges ; in the Utter, the ordloary 
rules goTemiiig the particnlar contract apply. And this 
qaestion, beiog one of interpretation, is for the court, not 
the Jury. NevertbelesB the rales of interpretation, being 
binding upon the court, closely resemble rules of taw, such 
as are laid down for the guidance of juries. 

The various canons of iaterpretation which have been 
laid down by the courts all assume that no one circum- 
stance is decisive upon the subject ; for instance, it is per- 
fectly well settled that the solemn declaration of the parties 
that the sum provided for is to be taken as a penalty or 
liquidated damages is not conclusive if the charact«r of 
the contract shows that it would be improper so to r^ard 
it The principle to be kept in view is the following : — 
Rule. 
64. Wftenever the contract is such tliat the amount of 
damagea for breach of it in accordance with the 
ordinary rules of law is sasily established, a 
aiipulated sum greatly differing from what 
would be the result of the application of the 
legal rule, will be taken to have been intended 
hy the parties as a penalty, whether termed such 
by them or not. Otherwise the parties may 
stipulate their damages. 
It is hardly necessary to say that the intention thus im- 
puted to the parties is not open to question. It is a sort 
of fiction introduced because of another rale that conrts 
must interpret contracts in accoi-dauce with the intention 
of the parties. As in this case, the very object of the 
rules is to supersede the intention of the parties, it is said 
that they must have intended what the law holds to be the 
correct meaning. From this general rale spring namer- 
ons subordinate rules, a brief examination of which will be 
aaeful in illustrating the subject 
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65. Where the stipulated sum is wholly coUatercU to the 

of^ect of the contract, being evidently inserted 
merely as securiPy, it is a penalty. 

Illustrations. 

(a) A bnilding contract contains the clanse " the said houses 
to be completely finished " at a certain date, " under a penalty 
of 91000." Tbis is a penalty.^ 

(b) The plaiotifi makes a written lease of land to the de- 
fendant, who ^rees to return the lease within ninety daya or 
pay S3000. This is a penalty.^ 

(e) A. leases premises I0 B. at a yearly rent of SSOOO, and B. 
deposits with him a sum of S1500, A. to hold the same as secu- 
rity for the performance of the covenants, the same to be applied 
as payment of rent on the last three months of the term, pro- 
vided the lease is not sooner terminated, iu which case the 
215O0 is to be " forfeited and become the property of the party 
of the first part absolutely." This is a penalty.* 

Rule. 

66, A swm of money to be paid on non-payment of a 

much smaller sum, or on delivery of something 
much less in value, is a penalty. 

Iliusteation. 

Defendant as surety binds himself in the sum of S240 for 
the performance by his principal of a contract to deliver two 
boatloads of coal, the sum to be recoverable on failure to deliver 
dther. This is a penalty.^ 

» Tayloe v. Sandjford, 7 Wbaaton, 13. 
> Barrage u, Cmmp, 3 Jones L. 330. 
■ Chauile p. Shepard, IBS N. Y. 397. 
• Curry u. Larer, T Pa. St 470. 
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It must be always borne in mind that these niteB hinge 
npon the theory of preventing the parties from agreeing 
upon nliat the law regards as unfair compensation. Bnt 
cessante rations cessat ipsa lex, and therefore where the 
; latter sum is a legal debt, but the debtor has the option of 
discharging it by payment before a given date of a less 
i sum, the payment of the larger sura may be enforced after 
' that date.* 

Rule. 
67. Ij/' the stipulated sum is plainly disproportionate to 
the injury, itis a penalty. 

In contracts for work and labor, — e. g., for railroad 
construction, — when the contractor is paid in instalments 
as the work progresses, it is ft-equently provided that a 
certain percentage of each monthly instalment is to be re- 
tained by the other party, to be forfeited if the contract is 
not performed at the time and in the manner provided. 
Obviously here the sum may be in certain cases greatly 
disproportionate to the injury, for the amount reserved 
increases as the work progresses ; or, in other words, as 
the risk from non-performance diminishes the loss to tlie 
contractor increases. Hence in many jurisdictions it is 
held that sums so reserved constitute a penalty.^ In 
other courts, on account of the uncertainty of the extent 
of the loss, such snms have been held to be liquidated 
damages.' The matter depends, as in all other cases, 
very much upon the precise terms of the contract 

1 Thompson o. Hadaon, L. B., 4 H. L. 1. 

» Savannah & C. R. B. Co. v. CaUahan, 56 Ga. 331 ; JemmiBon v. 
Gtaj, 2S la. 537; Potter v. McPhereoo, 61 Mo. 240; Dnllaghan b. 
Fitch, 42 WiB. -679. 

» Elizahethtown & P. H. R. Co. i'. Geogtegan, 9 Bush, 56 ; Geiger v. 
WeBtern Md. R. R. Co., 41 Md. 4 ; Easton v. Penna. & O. Canal Co., 
13 Oh. 79; Bee farther Ranger f. Great WMtern Rj. Co., 27 E. L. & 
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Ili.dstbatiok. 
A contract for railroad couatTuction provides for payments to 
plaiutiff upon estimates of the work as it progresses, with a re- 
serve of fifteen per cent imtil the nhole shall be completed 
and accepted. The contractor, withoat showing full 'perform- 
ance, ra&y recover the reserve, less the amount of defendant's 
actual damages from his breach of contract' 

Rci-E. 

68. A mm Jixed (u security for the performance of a 
contract containing a nurnber of stipulations of 
widely different importance, breachee of some of 
which are capable of accurate valuation accord- 
ing to the ordinary legal standard, and for any 
of which the stipulated stim is an excessive com- 
pensation, is a penalty, ' 

Il.HJ8TEATI0»S. 

(a) A. agrees with B. to act at his theatre and conf rm to its 
rules, B. to pay him £3 6s. 8d. for every performance. The 
agreement contains a clause that if either party fail to fulfil his 
contract, or any part thereof, he shall pay the sum of £1000, as 
"liquidated damages," and not as a "penalty." This is a 
penalty.^ 

(b) By a clause in a charter-party the psrlaas mutually bind 
themselves, the ship, freight, and cargo, " in the penal sam of 
estimated amount of freight " to the performance of all and 
every of their agreementa. This is a penalty.' 

(e) A contract for the erection of buildings provides that 
they shall be completed by a given date; that for every week's 
delay after that date the contractor shall forfeit 810 per week ; 
that if the. contractors are prevented from completing the em- 

1 DDUaghaD t>. Fitch, 12 Wis. 679. 

■ Kembla v. Farren, 6 Bing. 141. 

■ Watts V- Camors, 119 U. a 353. 
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it to be a penalty foils to the ground, and even the use of 
the word *' penalty " is immaterial.* 

Rule. 

70. Where the damages for an e^re breach are stipu- 

lated, and there is notwifhstaaiiing a valid part 
performance, the rule of liqu^taud damages has 
no application. 

Illustration. 
A, binds himself in $300 " liquidated dams^ies " to coDvey 
to B. on demand 3000 feet of land. He executes a deed, aod it 
is afterward foond tliat the land ia Bome five handled feet short. 
Here B., having accepted the deed in part-perfonnaDce, is only 
entitled to recover the actnal damages sustained,' 

Rule. 

71. Where the contract caUa for a continuout series of 

acts, and a failure to perform any one w realty 
a total breach, the stipulated sum, if reasonable, 
may be recovered on a single breach. 

iLLUffTRATIOM. 

A. agrees to refrun from the use of intoxicating liqnors dar- 
ing service in B.'a employment. On a single breach the stipu- 
lated dami^es are recoverable.' 

Rule. 
73. Whert independently of the stipulation the dam- 
ages would be uncertain, or iiicapable, or very 
di£icult of ascertainment, thetf may be liquidated. 

' IhiTst D.Swift, 11 Tex. 373 1 Tenner n. Hammond, 36 Wis. 277. 
» Shttte B. Taylor, 5 Met. 61. 
■ Eeeble x. Eeeble. S5 Ala. 552. 
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IlXOBTRATIONS. 



(a) The plaintifi and other landowners subscribe towards 
the building of an hotel b; defendant near their land; the de- 
fendant agrees, in case of noD-performaiice, to paj 120,000. 
This ia liqaidated damages.' 

(() An assignor of a mortgage agrees with bis aasignee that 
on foreclosure of a prior mortgage covering the same aud other 
premises, the decree isball contain a provision tliat the other 
premises shall be sold first, and tbe proceeds applied to the 
prior mortgage, and stipulates that if tbis be done, he will pay 
the assignee aspecificsnm, equal to the amount of the mortgage. 
Thb is liquidated damages.* 

(c) A. who is owner of a cheese factory, and engaged in tbe 
mannfocture of several kinds of cheese by a secret prooeaa, 
agrees with B. and C, to sell them tbe factory, good-will, trade- 
marks, etc., to communicate to tbem only the secret of tbe man- 
ufactnre, and after a certain date to refrain from making or 
vending said cheese and from nsing the trade-marks or name, 
" under the penalty of S5000," which is also termed " stipulated ■ 
damages." This ia liquidated damages.' 

(d) A. enters B.'s employment, agrees to serve him diUgently, 
remain with him a certain number of years, assist him in his 
trade, keep his trade seciets, etc., and binds himself " in the 
sum of $3000, as liquidated damages, and not by way of penalty 
or otherwise," for the performance of his ^reementa. This is 
an agreement for liquidated damages.* 

(e) A. agrees to sell an hotel tor 814,000, of which 83000 is 
to be paid at a specified time, possession of part to be delivered 
immediately. The parties agree to "forfeit" $500 in case of 
non-compliance by either. This is liquidated damages.* 

(/) A. promises B. that he will not marry any person except 

1 Chase p. Allen, 13 Gray, 42. 

* Cowdrj V. Carpenter, 1 Abb. Ct. of Ap. Dec. 4*6. 

* Tode 0. Gross, 127 N. T. 480. 

* B^tey «. Paddie, 16 N. T. 469. 

» Streeper p. Williams, 48 Pa. St. 45a 
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herself;agreemgat the same time that if he does many any one 
else, he will pay B. $1000. This is liquidated damages.' 

(g) Under a statute providing tot the publication of reports 
of decided cases, a contract made by State officers with a pab- 
lisher requires him to furnish each volume at the contract price 
to any other law-book seUerin quantities not exceeding one hun- 
dred copies to each applicant ; and that for any failure to comply, 
he shall forfeit the sum of $100, " not as a penalty, but as liqui- 
dated damages." This is liquidated damages.' 

The application of the foregoing rules to cases of con- 
tracts for the sale or exchange of property is involved in 
some confusion. There seems to be no reason or principle, 
inasmuch as the damages are in such cases apt to be very 
uncertain, why the parties shonld not fix a reasonable sum 
in liquidation of them in advance. And so, in the case of an 
i^eement for the conveyance of real estate for the snm of 
$4000, an agreement that either party in default shall pay 
the other $1000, has been held an f^reement for liquidated 
damages.' 

In Kew York, however, in cases of sales of real estate, 
owing to the existence of a peculiar rule of damages, the 
matter has been decided the other way. The ordinary 
measure of damages, as we shall see when we come to con- 
sider contracts relating to real estate, in case of the failui'e 
of a vendee of land to accept a deed, is the difference be- 
tween the price the vendor was to have received, and the 
value of the land left on his hands. In New York, how- 
ever, it has been held that, on tender of a deed by a vendor, 
and refusal by the vendee, the former recovers the whole 
price, notwithstanding that the title does not pass. This 
though on principle it seems wrong, makes the amount of 

■ Lowe V. Feera, 4 Ban. SSSB. 
» Little 11. Banks, 85 N. T. SSB, 

» Meadr. Wheeler.JS N. H. 351; GammoQ c. Howe, U Me. !50 ; 
Maxwell i: Allen, 76 Me. 33. 
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dam&ges perfectly certain from tlie outset Hence, where 
Buch a contract provided that for failure to carrj' out an 

i^reemcnt of this nature, either party should forfeit the 
sum of $500, tJiis was held to be a penalty, for the court 
remarked " the damages are capable of being certainly 
known aud estimated." ' 

RnL£. 

73, Agreements liquidating the damages for carrying 

on a trade, buaineaa, or profession within cer- 
tain limits, or within a specified period, are 
valid. 

Illdstratiohs- 
(a) A. sells B. a newspaper establishment, with subscription 
list and good-will for j(35O0, B. agreeing not to establish any 
newspaper within oei-tniu limits, and in case of breach to pay 
93000, as liquidated damages. The 93000 are liquidated 
dapiages.* 

(6) A. enters the service of a banking company, and executes 
a bond in the penal sum of £1000, conditioned for the perform- 
ance of his duties, and also to pay £1000 as liquidated damages, 
in case he shall, at any time within two years after leaving its 
service, accept any emplojment in any other bank within 
twenty miles. This is an agreement for liquidated damages.' 

Rdle. 

74. Damages for delay in the performance of a con- 

tract, if reasonable, may be stipulated. 

Illostkatioks. 

(a) A. agrees with B. to perform certain work within a limited 
time, or to pay a stipulated sum for such time afterwards as it 

I Kchards v. Edick, IT Bacb. SGO. 

" Dakin d. WmiainB, 17 WeDd. «7. 

* Tlat. Prov. Bk. of Eogland f. Marshal], 40 Ch. B. 112. This case 
decides that theie is an altematiTB remedj b/ way of iuj unction in 
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shall remain nnfiniBhed, and executes t, bond with condition for 
the due performance of the work. Such weekly payments are 
liquidated damages.' 

(fr) In a coutract between plaintiffs and E., the latter agree 
to raise a house to a [lew grade and pay |150 per week for any 
delay. The rental value of the house is $23 a month. This is 
a provision tor a penalty.* 

(c) A. agrees to fiiruish his biography to B. for publication 
within a time fixed, and for every day's delay to pay f 163. This 
is a penalty.* 

(d) A contract to furnish euginee for 98000 within a fixed 
time contains a provision that the contractor shall forfeit tlOO 
for every day's delay. This is a penalty.* 

(e) A. contracts to build a grand stand for a race course to 
cost |1S3,000, agreeing to pay $100 a day for every day's delay. 
This is liquidated damages.* 

It should be noticed that these contracts always contem- 
plate mere delaj-. When the contractor wholly abandons | 
the work, the party entitled to the benefit of the stipulation ( 
cannot lie by and hold him at the given rate forever. In 
such a case damages which might in the cose of a trifitng 
delay have been reasonable enough become by mere lapse 
of time preposterous. And when the result is unconscion- 
able, the courts are inclined to treat the queeCJon as one of 
penalty.' 

' Fletcher v. Djche, 2 T. B. 33. 

» aemanU d. Schujlkill, &c. R. Co., 132 Pa. St. 445. 

• Oteer u. Tweeil, 13 Abb. Pr. (n. s.) 437. 

• ColweU V. FonlkB, 36 How. Pr. 306. 

• Monmouth Park Ass'n v. Wallia Iron Works, M N.J. L. 132. 
For other contracts of the aama kind, see Duckworth v. Alison, 1 M. 
t W. 412 ; Legge v. Harlock, 12 Q. B. 1015 ; Law b. I/nml Board of 
Eedditch (1892), 1 Q. B. 127 ; Ward v. Hudson E. Bnildiog Co,, 126 
N. T. 230; Malone B. City of Philadelphia, 147 Pa St. 41 6. In Law p. 
Local Board of Bedditch, the ground given is that the daraagea are 
payable for the breach of a single agreemeiit, but the reason nana])/ 
given is nncertsintj, em stated above. 

' Bahn v. Horttman, 12 Bush, 249. 
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It may perh^a be suggested that when the sntn would 
in the case of ordinaiy delay be fair, it would be more in 
accordance with principle to hold that the clause has no 
^ apphcation to the case of total abandonment by the con- 
tractor, and that we are therefore necessarily remitted to 
the operation of the ordinary rules of law. 

BtlLE. 

75. Provitiona atipidating the damage for abandon- 

ment of contract of service, if reasonc^le, are 
valid. 

IlXUSTBAItOKS. 

(a) A contract of hiring contains a condition for two weeks' 
notice by the employee, and that for failure to give such notice, 
or to continue work during the two weeks, she ahall forfeit a 
sum, out of any wages due, to be determined by the class of her 
employment. The class to which she belongs b that of those 
receiving from fifty cents to one dollar per day. For this class 
the damages are 910. This is a valid agreement for stipulated 
damages.^ 

(b) A similar forfeiture covers all the wages due at the time 
of leaving. This is a penalty.^ 

Rule. 

76. Agreements to liquidate damages for the purpose 

of evading provisions of law are penalties. 

Illdstration. 

A bond provides that if certain bills are not accepted, the 
obligor will pay the amount of them, with Interest at ton per 
cent by way of penalty. This is a penalty; the usury statnto 
does not allow such int^rsBt.* 

1 Tennessee Mfg. Co. u. James, 91 Teun. 154. 

* Schrlmpf D. TenneBBBs Mfg. Co., S6 Teno. lie. 

* Ott t>. ChuicliiU, 1 H. BL S27. » 
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77, Where liquidated davmges are allowed, interett 
on the sum from, the time of the breach is 
recoverable.^ 



ALTERNATiTit CoNTEACTS. — Tt^e contractBjaet Considered 
are contracts providiDg that in case of breach the damages 
shall be liquidated in a certain way. In a certain senee 
the party in fault has the alternative to perform, or 
pay, either the stipulated sum, or (in case this is held to 
be a penalty) the legal rate of damages. But this sort 
of alternative exists in every contract. A true alternative 
contract is one which provides for performance in the alter- 
native, where an option is given to do one or the other. 
Here it is said that in case of breach the plaintiff should 
recover compensation for the least beneficial alternative, 
on the ground that had the defendant performed be would 
have taken upon himself the discharge of the leaser 
burden.* Defendant promises to pay $500 in Tennessee 
bank notes, Geoi^ bank notes, Alabama bank notes, 
or notes of " good men." The measure of damages is the 
specie value of the notes in which it would have been 
most for the interest of the covenantor to have paid.* 

The principle of alternative contracts has been much 
discussed, but decisions directly In point are difficult to 

1 ThiB U not the role in England, Mayne on Damages, Sth ed. IS9, 
nor in all American States. It is allowed in Hew York and Ne* 
Hampahire, Mead v. Wheeler, 18 N. H. 351 ; Little e. Banks, 85 N, T, 
258 : amim, DeTereux v. Bntgwin, 1 1 Ired. L. 490 ; Hoagland v. Beffor, 
36 N. J. L. 230i bnt on principle it should be aiiowad whateT« 
interest is allowed on liqnidated demands generally. 

1 Cockbora V. Alexander, 6 C. B. T91, 814. 

■ Hixon V. Hixon, 7 Hnmpb. 33. 
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find. In the leading case of CeTerill v. Bnmell* the 
contract was that if certain drafts were not paid at maturity 
the defendant should either return the drafts or pay the 
plaintiS's the amount of them. Boviil, C. J., thought that 
this was a strictly alternative contract, that the defendant 
had an option, and that as the drafts were in fact worth- 
less, only nominal damages could be recovered. But all 
the other Judges agi'eed that the true meaning of the 
contract was that of an absolute promise to return the 
bills, and if defendant does not do so, to pay the amount 
of them. In a recent Massachusetts case,' a physician 
agreed not to practise his profeeaion in a certain city so 
long as a purchaser of his business remained in practice 
there, provided however, that he might I'csume practice 
after a certain time on paying to the purchaser $2000. 
The court held that this sum was not a penalty nor liqui- 
dated dam^es, hut & price Jixed for what the contract per- 
mUted Mm to do if he paid ; and that it would be " against 
common sense to say that he could avoid the effect of thus 
having named the sum by simply returning to practice 
without paying, and conid escape for a less sum if the 
jury thought the damage done the plaintiff by his compe- 
tition was less than two thousand dollars." It will be 
seen that practically the result of cases like these is the 
same as in a suit for liquidated damages. The real nature 
of contracts of this description is lucidly explained by 
Bronson, J., in Pearson v. Williams' Adm'rs.* 

Another species of alternative contract is an agreement 
to pay the amount of a claim in specific articles at a 
certain price. Thus, where a note was given for 879.50 
" on the first day of January, in saU, at 14 shillings per 
barrel," this was held by the New York Court of Errors 

1 L. R., 8 C. P. 475. 

" Smith V. Bergengren, 153 MasH. 336. 

> 24 Wend. 244 : affd. £6 Id. 630. 
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to sbow an intention to give the party bis election to pay 
the same expressed in money, or in salt, and that defend- 
ant having neglected to avail himself of the option, the 
inatrument became an acknowledgment of a debt for the 
sum Darned ; ^ the rule of the least beneficial alteruative 
is not applied. 

A very commoa case of a true alternative contract is 
that of the frequent provision in fira insurance poUcies, 
that in case of loss the insurer, instead of paying it in 
money, may rebuild or repair on giving notice of bis 
election to do so. Here, however, the question of the 
least beneficial alternative does not arise, for upon election 
and notice the first alternative disappears, and if the 
insurer does not go on, the rule of damages becomes 
the amount necessary to repair or rebuild.* 

In Deverill v. Burnell* Bovill, C. J., puts the case of a 
contract to deliver a horse after a race, or pay £1000. 
In that case it ia obvious that if the hoi'se lost the race, 
it might be most advantageous to deliver him ; othernise, 
if be won ; and in accordance with the rule of the least 
beneficial alternative the plaintiff would only recover the 
amount representing the better alternative for the defend- 
ant. But in the light of all the authorities we have been 
considering, would this be the conclusion? More probably 
the solution would be either, (1) the sum named is a pen- 
alty; or (2) it is liquidated damages, or (3) it is a con- 
tract like that in Deverill v. Bumelt, and on non-delivery of 
the horse becomes a mere money contract. Upon the whole, 
it must be said that the rule of the least beneficial alter- 
native has hitherto been hardly applied in practice. It 
may be su^ested that where a person binds himself either 

1 Gleason v. Pinnej, 6 Cow. 1 52 ; revd. 5 Wend. 393. 

* Morrell p. Irving Fire Ins. Co., 33 N. Y. 429 ; Am, Cent L Co. 
V. McLanatliui, U Kan. S33. 

• L. E., 6 C. P. 475, 481. 
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to do some act or pay money, as a geoeral rule, upon his 
neglect to do the act, the obligatioa to pay becomeB 
according to the common underatanding of mankind ab- 
solute, and the Ikct that it might have been less borden- 
aome for him to do the act, seems no reason why he 
should first neglect to do it, and then claim tbat the 
alternative obligatiOQ to pay the sum of money is of no 
effect. Such a construction really cuts the other alterna- 
tive out of the contract altogether, and, instead of giving 
him an alternative of performance, gives him an alternative 
of breach. 



b, Google 



CHAPTER XVIII. 

PAETTCUIAE CLASSES OP CONTRACTS. 

Sebttck. — When one is wrongfully discharged by a 
master or other employer, the first qaestlon which arises 
is what is his right of action. He may sue at once ; but 
in that case, if the contract covers a long period of time, 
does he recover his dam^es once for all, or only down 
to the time of trial? On the other hand, may he waive 
his contract and sue upon a quantum meruit? Or, may 
he wait till the end of the term, and then recover the full 
amount? These questions relate both to the right of 
action, and the measure of damages, and, as they are dif- 
ferently answered in different jurisdictions, it is only 
possible to give a rule which seems in accordance with 
the general principles governing in actions of contract, 
and has the weight of authority on its side. The matter 
bos already been touched upon.' 

ElJLE. 

78. For wrong^l diacharge from employment under 
an entire contract the measure of damages is the 

contract rate of compensation for the remainder 
of the term, less what has been or might with 
reasonaUe diligence have been earried elsewhere ; ' 
if the contract is not entire the recovery is limited 
to the period which th£ breach affects. 
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Illdbteatioss. 



(a) An actor cootractB with a manager to plaj certain busi- 
nesB for tbirt;-siz weeks, at $35 per week. At the close of the 
niaeteenth week he ia diaoharged without cause. After hia dis- 
charge he eafDB $Q0 withiD the term and abandons an engage- 
ment worth S57. He is entitled to recover the lull amount for 
the remainder of the term, lass ¥117.' 

(b) The contract is to pay S1500 quarterly, for a year, from 
March 21, 1889, and expenses when necesaary. The breach 
occurs November Ist. It is held that this is not an entire con- 
tract, that the plmntiff has a right of action at the end of each 
quarter, and may recover for two full quarters and expenses.' 

The general rule in the case of entire contracts mast 
however be limited by the rule as to certainty. When 
the contract is to pay an entire sum for a loug term, and 
the trial takes place before it is ended, it may often be 
Impossible to say what the plaintiff would have earned 
during the remainder of the term. In such case the plain- 
tiff, unless he waits till the end of the term, only recovers 
to the time of trial. The contract, for instance, is to super- 
intend a bnsiness for five years, at $2000 a year ; the 
breach occurs at the end of the first year. The plaintiff 
ia allowed only to recover to the time of trial.' 



Negotiable iNSTBTmEvrs. — It has been already stated 
that the general rule of the Common Law is that f<» bicsdi 
of a promise to pay money the d&mages are restricted to 
interest. In'other words, though the plaintiff offers to 

* Sntheriand n. ■Wyar, fiT Me. 6* ; act Everaon v. Powers, 89 H.Y. 
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Bhow that the failure to pay has caused him the loss of 
more valuable employment fur the money, or even baa re- 
duced him to insolTency, the law excludes consequential 
damages altogether. This is an apparent exception to 
the rule of Hadley v, Baxeudale ; the reasons for it have 
been already given. It is in reality an exception which 
helps to prove the rule itself. Consequential damages, 
it will be remembered, can only be proved when it can be 
shown that they were within the contemplatiou of the 
parties. Now in the case of a failure to pay money it is 
almost impossible for the debtor to know in advance what 
the eSect of non-payment will be, because he has no means 
of knowing what other resources in the way of property 
or credit the creditor has. In the case of an ordinary 
contract for the delivery of personal property, for instance, 
with notice in advance of a sub-sale, it is clear that the 
vendor from the outset knows exactly what the vendee 
runs the risk of losing, and all the vendee need show is 
that he could not replace himself ; but ia the case of money, 
the creditor should, in order to bring himself within the 
rule of Hadley v. Baxendale and that of avoidable conse- 
quences, be able to show, Ist, the consequential dam^e, 
2d, that he could not get the money anywhere else, and, 
3d, that the debtor had this risk in contemplation. Money 
is always procurable by those whose circumstances are 
such that others will give them credit Hence, in thb case, 
proof that the damages were in the contemplation of the 
parties involves proof that the debtor knew the circum- 
stances and resources of the creditor. But this would 
hardly ever be capable of proof, and the law declares 
that, for breach of a promise to pay money, the measure of 
damages is the valne of its use, — that is, the interest; and 
that this is a sound and reasonable rule may be inferred 
from the fact that it prevails generally among all commer- 
cial and civilized nations. 
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To apply tbie rule to negotiable paper, it must be noted 
tiiat on a bill of exchange the promisor iathe acceptor/ 
on a note, the maker. In the case of a bill or draft the 
promisee may be the drawee, or some subsequent indorsee. 
In the case of a note the promisee is the pajee, or any 
subsequent indorsee. Bank checks are merely species of 
bills of exchange. The bill or note may be indorsed 
through several bands, and, as a general rule, the obligation 
to a holder is to pay the foce of the paper. Tbere may, 
however, have been drcumstanoea connected with the 
negotiations which show that, as between the holder and 
promisor, it would be inequitable to enforce this rule, and 
in such case the promisor may be allowed to defend as to 
the whole or a part of the consideration ; but these circnm- 
stances vary In each case, and belong rather to the sub- 
ject of the right of recovery than to that of damages. In 
the absence of snch ciroumstances, the note or bill, passing 
from band to hand in the open market, comes into the pos- 
session of the bona Jide holder for value, as a promise to 
pay money to the full benefit of which he is entitled. 

Rule. 

79. In an acHon by a bond fiSe holder for value 
against (Ae maker or acceptor of negotiable 
paper, the measure of damages is the face of 
the paper teith legal interest from the time of 
breach^ 



A prombsory note, before delivery, is depoaited by the 
maker to be delivered to the payee in a certain contingency. It 
is delivered without the knowledge ol the maker, and without 

> The"£ace''indnde8interastnptothetiineofbMachifsoespresBrf 
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the happening o£ the coiitingeucy. The payee pats it in circo- 
latioa by triuisfemDg it before tn&tarity to A. who baa no notice 
of the drcuQistance. A. recovers the face value of the note.' 



This is the only rule of universal application od the 
subject. As to what constitutes a bond fide holder, and 
whether and uader what circumstances the amount he 
pays for the paper affects tUe measurG of his recovery, 
the rules in each jurisdictiou vary very much. Thus in 
some jurisdictions the limitatioD upon the rule exists that 
if tlie note was oi'iginally void, or without consideratioti, 
only the amount paid can be recovered.' 



Sales. — No class of cases throws a clearer light on the 
principles of the law of damages for breach of contract 
than those relating to sales, and executory contracts for 
the delivery of personal property. The difference be- 
tween the two is that in the first there is an immediate 
transfer of the absolute property in the thing sold for a 
money price ; * in the second, the contract so far as tliis 
particular is concerned is executory. This distinction so 
far as damages are involved is material. 

Properly speaking, a sale, or "bargain and sale," takes 
place whenever the parties intend that the title shall pass 
immediately. Whether the price is immediately paid, or 
possession immediately delivered, is utterly immaterial; 
and this is called an Kwcitfed sale. All other contracts 
for fhture delivery are executory ; i. e., they amount to a 
promise on the one side that the title shall pass, and on 
the other that a price shall be paid. It is obvious that 
the position of the buyer and seller in tlie two cases in 
case of a breach is entirely different. In the first the 

1 Fearing v. Clark, 16 Gray, 74. 

« Holcomb V. Wjckoff, 39 N. J. L. 35. 

■ BenjanuD ou Sales, g 1. 
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bayer is already vested with tlie title to the property' ; ia the 
second he is not. Id the first, the seller can do nothing 
Turther to fix his rights as to title ; in the second, he still 
owns the propert3', and has a riglit of action for breach of 
the contract to accept it. Both classes of cases are often 
fi[»oken of indiSerently in the decisions as sales. Here, as 
elsenhere, it must be always understood that the rule as to 
certainty, the rule as to avoidable consequences, and the 
rule of Hadley v. Baxendale are always at hand to restrict 
or enlarge the application of the general rnles. The first 
case that arises is that of a breach of tlie contract by the 
seller. 

It has been already seen that tbe general rule in all 
cases of contract is that the plaintiff recovers the net 
benefit of his contract ; and the question, in the case of a 
sale, is, what is this benefit which he has lost? It is 
evidently the difference between the money price paid by 
him and the value of the thing sold to him, but which be 
has failed to receive. He may buy it to keep, or he may 
buy it to sell again ; he may buy it in order to fulfil a sub- 
contract, or he may buy it for purposes of consumption. 
In any case, what he has lost is tbe difference between 
what he has paid and the actual value of the article. This 
is usually the market value, or what be would have to pay 
for a similar article in the market. But not necessarily 
so. The thing sold may have no market value, or may 
have a special value owing to a sub-contract, of which the 
defendant had notice. It is in reality always the value of 
tbe bargain which the plaintiff recovers.' 

Three cases may arise, (1) when there is no difference in 
value, e. g. , when the market price has not risen ; (2) when 
the value has risen; (3) when the value has fallen. In 
the first case the plaintiff has lost nothing, and conse- 
quently can only recover nominal damages.* Tbe sec- 

' See Chapter X ' Fanlknec v. Clorter. 79 la. 15. 
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oud case is the usual one; the following rule applies 

to it : — 

Rule. 
80. For breach of the contract of sale the purchaser's 
measure of damages is the difference between the 
contract price and the value of the thing sold at 
the time and place of delivery, with interest. 

Illtjsteatioks. 

(a) D. bajs of F. 160 casks of madder, delirerable on or 
before April 1, 1850, and payable in F. & H.'s acceptance at flii 
months. On the first of April D. demands the madder, and 
tenders payment in accordance nith the terms of the contract; 
j. e , in the six months' paper called for. D. ia entitled to recover 
the difference between the contract and market price on April 1, 
with interest from October 1, the time when the paper would 
have become due.^ 

(b) M. contracts with B. to deliver 600 tons of iron, in equal 
proportions, in September, October, and November. In August 
M. repudiates the contract. The measure of damages is the 
sum of the differences between the contract and markets prices 
of one-third of 500 tons on the last day of September, October, 
and November.* 

(c) The contract ia to deliver wood to plaintiffs as needed 
during the brick-making season, and there is a breach early in 
the season. This is a continuing contract, and the measure of 
damages is the difference in value from time to time during the 
season, and not at the time of the first refusal.' 

1 Dana v. Fiedler, IS N. T. 40. This case, decided in 1854, is per- 
haps as complete an iUnsCratlon of the common mle as is to be found 
in tbe boots. The time of breach is April 1, and this is the date for 
taking the market price, bat the term from which interest runs (iuas- 
mach as the paper runs for six months) is October 1. It appears to 
be also one of the first cases which settled the mla that the pluntiff 
was eotitled to intereat as a matter of right. 

» Brown v. Muller, L, B., 7 Ei. 319. 

* Long i>. ConUin, 75 IlL3a. 
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(d) Deliver; is to be " on or before " a certain day. If not 
delivered on the day, the value at that date Sxes the amount of 



(e) On March 16, S. sella G. 50 quarters of oats- No time for 
delivery a meDtioned. Q. does not remove the oats and S. sella 
them at an advance to a third person. G. 's measure of damages 
is the difference in price on the resale.' 

(/) On the 18th of July K. contracts to seU to T. 100 shares 
in a projected rulway. At the time of the contract no shares 
are in existence, but K, has au allotment entitling him to the 
shares. On the 12th of August, K. refuses to pei'form. No 
scrip ia issoed till October. A verdict is fonnd for £150, the 
difierence in value on the date of issoiog the scrip. This b 
vroDg. The day of breach, the 12lh of August, fixes the dam- 
ages. K. should have delivered the allotment within a reaaonabte 
time from the 16th of July.* 

(g) The contract is to deliver 100,000 shingles at B., at f 1.25 
per thousand. On the day fixed for delivery the price at B. has 
riseD. On the trial, the jury is allowed to receive evidence of 
the price at other places, and directed to tale an average, after 
addiug or deducting transportation. Such a direction is wrong. 
The market price at B. fixes the measure of damages,* 

(h) A company having coal mines at Grand Tower, on the 
Mississippi, agrees to deliver 150,000 tonsof coals to P., at 98.00 
a ton, daring a year in equal daily proportions, 15,000 per month. 
Coal rises greatly in price, and the company fails to deliver 
30,000 tons. Tbei^ is no market at Grand Tower. On the 
trial, F. is allowed to show the prices of coal at all points on the 
Mississippi, from Cairo to New Orleans, and the court charges 
the Jury that the measnre of damages is (he cash value of the 
coal of the kind contracted tor, at Cairo or points below it, 
deducting the contract price, and the cost and expense of trans- 
porting it to such points, making allowance for the risk and 

1 Smith I'. Ben?, 18 Me, 12a. 

> Gieavee r. Ashlin, 3 Camp. 436 ; ace. Williams e. Woods, 16 Md. 
SSO. 

' Tempest v. Kilner, 3 C. B. 249. 
* Gregory v. McDowel, 8 Wend. 439. 
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hazard of such tr&nfiaction. Ou appeal this charge is held 
wrong. The true rule is the price at the nearest aviulable 
market, 1 

(i) A. contracts to deliver to B. a quantity of oata at a certain 
price, which B. pays iu advance. A. fails to deliver. The 
measure of damages is fixed by the market price at the time 
fixed for delivery, and ia not afiected by the fact of the payment 
of the price in advuice.^ 

In many jurisdictiona it ie maintained that when pay- 
ment is made in advance, a different rule of damages 
ahould apply, but there is no agreement as to what the 
rule should be. The diflBculty has been already considered 
in cases of conversion, which in this respect is nothing 
more than a forced sale ; and it arises also when the 
defendant fails to replace stock. It ia said that there 
ought to be a different rule in such cases, either because 
the property was of a fluctuating value (stocks), and con- 
sequently the plaintiff might have made a profit of which 
the defendant's act has deprived him, or because the de- 
fendant is kept out of his money which he might have 
employed to advantage. With regard to this subject, as 
it is impossible to state any general rale other than the 
one above given, it is only necessary to say that on prin- 
ciple there is no difference between cases of sales when 
the price is paid in advance, and when it is not. In 
either case, what the plaintiff loses is the value of his 
bai^ain, and if he gets this, be is as well off as if the 
contract had been performed. Of course if he can show, 
under the rule in Hadley v. Baxendale, that both parties 
contemplated some special use, then he may recover con- 
sequential damages ; but this is a very different thing from 
speculating upon what he might have done with the prop- 
perty or the money. It should be noticed also that the 

1 Grand Tower Co. v. Fhillips, 33 WaU. 471. 

a Hill u. Smith, 33 Yt. 433, 
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property may fall, iastead of risiDg in value. Id this case 
the plaintiff lOBes even if the contract is performed.' 

The allowance of consequential damages and the appli* 
cation of the rule relating to the contemplation of the 
parties have already been explained. These rules of coui'se 
come into play only when both parties are affected by 
knowledge of the special purpose in view. It sometimes 
happens that the purchaser has some special object in 
view involving a larger profit, while the seller knows 
nothing of this, but supposes the use to which the article 
is to be put is a common and usual one ; and the follow- 
ing rule has been declared to be the law : If the special 
purpose from which the latter proQt may be obtained 
is unknown to the seller, the measure of damages is 
the profit which would result from the ordinary, and 
not the extraordinary use. Defendant threes to sell the 
plaintiffs the hulk of a floating boom derrick. The plain- 
tiffs want it in order to place in it cranes for the purpose of 
trans-shipping coals. This purpose is novel, and unknown 
to defendants. Defendants suppose that plaintiffs mean 
to use the hulk as a coal store, and this is the most 
obvious use for it There is a delay in delivery, which 
iu the one case would have occasioned a loss of £420. 
The loss from not being able to put it to the special use 
intended was macb greater. The measure of dam^es 
is £420.* 

On the other hand the purchaser may refuse to perform. 
In this case, if tbe title to the property has passed, t. e., 

1 Cf. Startnp v. Cortaui, 2 G. M. & R, 165 ; Clark v. Finney, 7 
Cow. 681 : Arnold v. StiSoii Bank, 27 Barb. 434 ; for otber cases see 
Benjamin on Sales (Bennett's 6th Am. ed.) 901. 

> Cory V. Tliames Iron Wks. Ca, L. R., 3 Q. B. 181 ; a case which 
nakefl it tbtj clear that this most be the mle ; the larger loss cannot 
be given becanse the special use was not contemplated by both parties : 
if the other ineasnre of damages cauncft be resorted to, the plaintiff is 
nithont remedy. 
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if tUe sale is esecuted, the seller usually recovers the 
coutract price. If there is no contract price be recovers 
the value of the article. Or he may sell for the account of 
the purchaser, and charge him with the price obtained.' 

Rule. 

81. When the title has passed, the seller's measure of 
damages is the contract price ; if there is no 
contract price it is the value of the sul^ect of 
sale. He tnay sell the property for thepurchas&r, 
and recover the difference between the contract 
price and the net proceeds of such resale. 

Illusteationb. 

(a) The owner of a chattel requests A. to find a purchaser 
for it, but does not fix any price. A purchaser ie found, and 
sale effected to B., but without any price being fixed. In an 
action by the owner against B. the measure of damages is the 
fair value of the chattel.^ 

(6) A. orders an article to be manufactured by B. On notice 
of its completion A. neglects to pay for aud take it. B.'s 
measure of dam^es is the contract price.' 

(c) A. sells B. 100,000 pounds of hops, at seventeen cents per 
pound. B. sells to C. at an advance of ten and one half cents. 
Within a reasonable time after refusal to accept, B. puts them 
in the hands of a hop-broker who sella them at twenty cents. 
B. is entitled to recover the difference.* 

< There is a good deal of coafnsloa in the deciaions on this anbject, 
hat clearly the only case in which the seller can sell Jbr the vendee, 
is where the title has passed, and the property belongs to the buyer. 
It is said in Dustan v. McAodrew, 44 N. Y. 73, that Tie " may heep the 
property BR his own " and recover the difference between the market 
price and contract price. But that can only be in case the title has 
not passed. 

' Taft V. Travis, 136 Mass. 95. 

» Ballentine u. RobinsoB, 46 Pa. St. 177. 

* Dnstan v. McAndiew, 44 N. Y. 73, 
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(d) V. sella to S. a one-third interest in a p&rtQership, the 
price to be f 10,000, and the title passing at once. S. refuses to 
pay, and V. after notice sella it for 97500. In an action ag^nst 
S. bia meaaure of damages u $3500,' 

(e) A. sells hides to B. deliverable at Owego. On refusal 
by B. to pay for them, A. after notice to him, sells the hides at 
Chicago, the beat market for the purpose, A. can now bold B. 
for the diSereuce betwoen the contract and selling price, together 
with expenses.* 

RCLB. 

82. When the tUU has not passed the measure ofdani' 
ages is the difference between the contract price 
and the value of the sulyect of sale at the time 
and place of delivery.* 

iLLTTSTBATIOirS. 

(a) The contract is to deliver iron in June. At the request 
of the vendee the time for delivery is postponed from tame to 
time. The damages must be estimated according to the market 
price of iron at a reasonable time after the last request to with- 
hold delivery.' 

(i) The contract, made in New York, is to deliver 10,CWO boxes 
of glass at Antwerp on ship-board. The court charges the jury 
that the vendor is entitled to recover the difference between the 
contract price and the market price )□ New York. The vendee 
excepts on the ground that the market price at Antwerp must 
govern. The exception is sustained, and a new trial granted.' 

1 Van Brockten v. Smeallie, 61 Han, 467. 

* Sawyer v. Dean, 114 N. T. 469. 

* Wlien the title haa not pasaed, the seller may otnionaly resell, 
for the property ia his own ; bnt in auch a case the price obtained is 
nothing moie than evidence of tbe valne, which may be proved in 
other wajB. The soarce of the confoaion noted above ia that in execo- 
torj aalea the plaintiff haa often an option to treat tbe refnaal of the 
defendant sa Sual, in which esse the title remaina in binj, ot to make 
tender, when upon refnaal, the title passes to the purchaser. 

• Hickman i>. Haynea, L. R., 10 C. P. 596. 

• Caben o. Piatt, 69 H. T, 348. 
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(c) The contract is to delirer paving stones at Dover Street 
Bridge, Boston. Tlie ruliag ia made aiid excepted to that if 
there is no market value at Dover Street Bridge, the measure 
of damages is the difference between the cost of delivering them 
there and the contract price. The esceptJou ia sustained and 
a new trial ordered. If there is no market at the precise spot 
fixed upon for delivery, the cost of getting the stones to the 
nearest market must be subtracted from the price there, in order 
to find the value at tie place of delivery.' 

(d) A. employs B. to make sui^cal instruments for him, and 
refuses to accept. The instruments are worthless in B.'a hands, 
A. holding an exclusive patent right to make and sell. The 
measure of damages is the contract price.* 

(e) The contract price and the market price are the same. 
Ouly nominal damages can be recovered.* 

The qneBtioD of the time of breach becomes of impor- 
tance when either party undertakes to resuiod the contract 
bj refnsiDg to perform. It is settled in the case of aa 
executory contract that when one partj- defluitel3' refuses 
to perform the other may sue before the time fixed for 
l>erforniance.* And this is so in the case of sales ; but the 
rule does not mean that the party, by thus reflising, can 
against the will of the other fix a time at which the dam- 
ages are to be calculated. On the contrary, the purchaser, 
if the seller refuses to perform, or tlie seller, if the pur- 
chaser refuses, provided he hold himself in readiness on 
his own side to comply with the terms of the agreement, 
can always hold the other party to the precise time 
stipulated.* 

> Barry 0. Caranagli, 127 Maee. 394. 
s Allen p. Jarvis, 20 Conn. 38. 

• f 00s V. Sabin, 84 111. 564. 

• Hochater i: Be la Toot, 2 E. & B. 678. 

• Windmnller i-. Pope, 107 N. T. 674; Radish v. Tonng, 108 111. 
170; Roper b. Johnson, L. R., 8 C. P. 167; Frost d. Knight, L. R., 
7 Ex. Ill ; Leigh v. Fateraoo, 8 Taunt. 540. When the contract is 
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Wakeantt. — Id the case of sale with warraoty of qoal- 
itj or otherwise, if the title is vest«d in the vendee, what 
he loses if the warranty is not made good is the difference 
in value ; and this is the ordinary rule ; but conseqaential 
damages are extremely eommou. 

BnL£. 
83. For breach of a warranty the purchaser's tneas- 

ure of damages is the difference belvieen the 
actual value of the suf^ject of sale and the value 
which it would have had at the time of the sale, \f 
it had corresponded with the warranty. 

Illustoatioms. 

(a) M. sells to E. oowH, warranting that they are with c'alf . 

His measure of damages is the difference between their value in 
that condition and in their actual condition. > 

(h) L. sells to B. a quantity of Connecticut tobacco, war- 
ranted to be " like samples," and the price ia paid. On deliv- 
ery, it appears that the tobacco is Massachusetts tobacco, and 
inferior to the samples. B. having sold the tobacco, bis meaa- 
nre of damages, in the absence of any other evidence as to value, 
is the difference between the value of the tobacco as warranted 
(the contract price) and the price obtained at the second sale." 

(c) Stock is sold with a guaranty that it shall be worth 1700 
within a year. During the year the highest price ie S500 ; at the 
end of the year the purchaser sells it at $330, — its market 
value. The measure of damages is 8200.' 

{d) Coal dust is sold to be used in the manufacture of brick, 
warranted to be free from soft coal dust Both parties know 
that if mixed with soft coal dust it will injure the brick. The 

severable, however, as in ordinary cases of work aud labor, a counter- 
mand will relieve the party of further liability. Clark v. Marsiglia, 
1 Den. 317. 

' Richardson p. Mason, W Barb. 601. 

' Bach V. Levy. 101 N. T.5I1. 

' Woodward d. Powers, 105 Mass. 108. 
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coal dofit is partly from soft coal. The pnTcluaer'B 
damages is tbe injury to the brick. ^ 

(e) Cabbage-eeed is sold, warranted to prodnce Bristol cab- 
bage. The seed being of aa inferior quality, the crop is of Uttle 
value. The purchaser's measure of damages is the value of an 
ordinary crop of Bristol cabbages, deducting all expense of rais- 
ing the crop, as well as the value of the crop actually raised.^ 

(/) A cow is sold to a farmer, with a wan'auty that she ib 
free from foot and mouth disease. The cow having the disease 
is placed witli others; some of these become infected, and they, 
as well as the cow sold, die. The jury are told that if they find 
that the seller knew that the buyer was a farmer, and that he 
would therefore naturally place her with other cows, he would be 
liable for the entire loss. On appeal, this is held correct.* 

(g) Sheep are sold warranted sound. They are not in fact 
sound, and they commuaioate disease to other sheep. The sel- 
ler must be taken to know that sheep are rarely, if ever, kept 
separate, and is liable for the whole loss.* 

(A) A link in t> chswu cable, sold with warranty, breaks. The 
value of tbe anchor lost with the cable may be recovered.* 

An action upon a warranty may be an ordinary action 
of contract, or it may be an action of tort The former 
case arises whenever the suit is upon an express under- 
taking as to quality, and it is evident that in the cases just 
considered the underlying idea is that the plaintiff sliall 
recover the benefit of a broken contract. But an action 
on a warranty may and quite ae oflen does sound in tort, 
as in the caaeof false representations as to quality, etc., 
inade by the seller, with a view to induce tbe purchaser to 
buy.* Here the tort consists in tbe falsehood followed by 
damage. Action may be also brought for deceit, fraud, or 
I Milbani v. Belloni, 39 N. Y. 53. 

* PaBHngec v. Thoclram, 34 N. T. 634. 
» Smith V. Green, 1 C. P. D. 92. 

* Pactard v. Slack, 32 Tt. 9. 

* Borradaile v. Bnmtoi], 8 Taant. 539. 

* Sbippen e. Bowen, 122 U- 8. 575. 
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false representations in a sale, without the conception of 
a warranty being introduced. 

It has always been thought that whether the action is 
based on a warraatj or on fraud or deceit, the measure of 
damages should be the same,^ for what the vendee loses is 
not merely the money which he pays out, but the difference 
between what the article bought would have been worth 
had it corresponded with the representation and its actual 
value. What be sues for is damages for a tort which has 
induced a contract. There is a large class of cases, how- 
ever, in which this rule is not applicable, because it is 
impossible to ascertain what the value of the article would 
have been. In such cases there must be an alternative 
rule, which would of course, as in all other cases, be the 
actual loss. 

Role, 

84, When this difference cannot be ascertained, the 
plaintiff recovers his octTicd loss. The rule is the 
same in actions for deceit, j)raud, or false repre- 
aentatiotts in tales. 

Illcstratioms. 

(a) B. sues S. for falsa representations in the Bale of mining 
stock, alleging that he pud therefor $1.50 per ^are, that the 
stock t3wortbl68S,tuid that, had the representations been true, it 
would hare been wwih SIO per share ; the measure of damages 
is not what B. might have gmed, but the money paid out, less 
any value the property acquired may have.' 

(S) P. sues the directors of a company for deceit in the sale 
of shares, conaisting in a false statement that the company has 
the right to use steam-power. The measure of damages is the 
price paid by him less the real value of the shares.* 

1 Whitney n. AUaiie, I Comet. 305, 319. 
« Smith V. Eolles, 138 U. S. 125. 
» Peek 1. Derry, 37 Ch. D. 541. 



bvGooglc 



PARTICULAR CLASSES OF CONTRACTS. 253 

(c) The action is to recover damages for the sale of a stallioQ 
by means of false representations that he is fit for breeding par- 
poses. The measure of recovery includes the expense of keeping 
the animal a reasonable time to test him.* 

It must be admitted that the distinction here taken is 
not to be found in the cases. Nevertheless it is offered 
as the best means of reconciling the decisions, and as in 
strict accordance witli the rule of certainty. The dis- 
tinction made in the casee is between tort and contract. 
But an action for damages for a tort which has induced a 
purchase would seem to partabe of the nature of both, 
and the ordinary action on a warranty is probably in most 
cases an action of tort. In the case last cited the Supreme 
Court of Massachosetts say that the plaintiff may recover 
any damages within the contemplation of the parties. As 
the action was in tort, the remark would have no force 
were not the contractual relation of the parties out of wliich 
the tort and the action grew, in the mind of the court.^ 
In the case of bi-each of warranty of title, when there is no 
title at all, the purchaser, losing the property itself, may 
treat the contract as void for want of consideration, and sue 
to recover back the comiideration money, even when this 
was in excess of the value of the article sold.* If ho does 
not do this, the ordinary rule of damages ia modified by 
the circumstance that he gets nothing by his bai^in, and 
also, has been involved in a contest over the title. In 
each cases the measure of damages is often said to be the 
value of the chattel at the time of the purchase with interest, 
together with the necessary costs of defending the title, 
witli interest.* But inaamnch as the faUnre of title may 

1 Feak v. Frost, t(SS Maas. 298. 

' For a fall discussion of ths natare of the liabiliii/ involved in 
actions of tbis class, see Angns v. CllSord (1S91), 3 Ch. D. U9. 
■ Wilkinson v. Ferree, S4 Pa. St, 190. 
• Rowland's Adinra. v. Bhelton. S6 Ala. 817. 
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be only partial, or the breach coDsist in the existence of 
outstanding liena, the rule lias been stated as follows : — 

Rule. 
85. For breeich of warranty of title the measure of 
damages is the difference tn value between such 
title as the purchaser obtains, and such title as 
the seller undertook to convey. 

Illustbatioh. 

H. sella G. as a chattel a shop on B. Street, together with an 
onezpired term of the lease of the landoa which tlie shop stands. 
The shop was in fact part of the realty, but G. holding under 
the lease has not been diaturbed in possession. The trial 
judge charges the jury in accordance with the rale juat stated, 
Kad this is excepted to. The exceptions are OTemiled. the 
court saying that the rule is "sufficiently favorable to the 
defendants." ' 

Bat, as HoAB, J., says, in the case just cited npon the 
qnestion of title, the general rule — the difference betweeD 
vhaX purported to be sold, aud what was actually sold — 
is still the true one. In the ordinary case the defect is in 
quality or quantity, or fltncss for a purpose. Here it is 
in the extent of the interest which passes. 



CouTRACTS OP iNDEsranr. — Contracts of indemnity as- 
sume a variety of different forms. There are, for instance, 
implied contracts of suretyship, as between parties to 
negotiable paper, and contracts of express guaranty. 
Another class of cases is that of sureties in official bonds, 
which have been already referred to. The fundamental 
distinction to be noticed is that between an affirmative 
' Gro«e V. Heanessej, 13 All. 889. 



UNl-ZD^UvGoOglC 



PABTICULAB CLASSES OF CONTRACTS. 255 

covenant to do a epeciflc thing, as to pay a sum of money, 
or dischai^e ons from a debt or liability, and one of indem- 
nity against damage by reason of tlie n on -perform a nee of 
the thing .speeifled.^ In the former case the contract is 
brok«n, and damages are to be recovered on the defend- 
ant's failure to do the speciflc thing, or to discharge the 
debt or liability ; in the latter, there is no breach until 
actual damage is sustained. 

RCLE. 

86. For breach of a contract to pay or discharge a 
debt, or to save harmless from a liability, the 
measure of damages is the amount of the debt 
or liability, though the plaintiff has not paid it. 

Illobtratioms. 

(a) H. agrees with F. to " assome and pay " all the debts of 
a firm oE which F. is a member, and also to "indemnify and 
save harmless," F. and the firm from any claims arising by 
reason of the debts. These are independent stipulations, and 
F. can muntain an action against H. before he has paid 
anything.' 

(6) W. agrees with H. that if he, H.,will sue C. for rent in 
arrears, and obtain judgment and levy on the property, he will 
bid it oS for whatever the judgment and costs amonnt to. H. 
sues and obtains judgment, and gives notice of a sale. W. does 
not bid. In a suit by H. gainst W., the measure of damages 
is the amount of the judgment with interest.' 

(e) M. assigns a contract to D. & P. who ■■ asnume " it, and 
^ree to save M. harmless from " all liabihty." There is a 
liability on a snb-contract for Sll,048.08, which D. & P. neglect 

1 Gilbert v. Wimao, 1 N. T. 550. 

* Farnsworth o. Boardman, 131 Uass. 116. 

* Wicker i;. Hoppock, 6 Wall 94. 
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to pay. The agrvement ia broken by thia failure, and M. ean 
recover the amount of the liability with interest.! 

(d) The grantee of land upon which there is an existing 
power of sale mortage, secured also by a promissory note, 
takes it by a deed containing a corenant that it is free from 
incumbrances except a mortage to A. for 84000, " which the 
grantee assumes, and agrees to hold the grantors harmless 
from." On default the premises are sold under the power of 
sale, but the amount realised is not sufficient to pay the debt in 
full. In a suit upon the covenant, the measure of damages is 
the amount remaining due upon the note.* 

This rule seems now to be firmly fixed, on the gromid 
tliat, though ordinarily parties injared by a breach or con- 
tract cannot recover unless they can show actual loss, still 
they hare the right to make what contracts they please, 
and if tbey choose to provide that mere liability shall be 
made good, no principle of law is infringed. One objection 
to the rule has been said to be that the money the defend- 
ant may pay may not be applied by the plaintiff to the 
discharge of the original debt.' But this after all is no 
concern of the defendant's. His obligation is satisfied, 
while, so far as regards the original creditor, be has no 
claim against the indemnitor whatever. 

Bn-E. 

87. For breach of a contract to indemnify whether 
eorpreaaed or implied, no daTnages can be recovered 
without proof of actual pecuniary loss. The 
measure of damages is the amount of the loss. 

1 Mills r. T>ow, 133 TT. 8. 433 ; for other cnses nee Hodgson v. Wood, 
S H. & C. 649 ; Trinity Church v. Higgins, 4B S. T. 533 ; Conner u. 
Reeves, 103 N. Y. 537 ; Malooey v. Kelson, 144 N. Y. 182. 

1 Locke e. Homer, 131 Mass. 93. 

■ Loosemoie d. Radford, 9 H. & W. 657. 



bv Google 



PAHTICULAR CLASSES OF CONTRACTS. 



Illustrations. 

(a) A deputy sheriff with snretias executes a bond to the 
eheriff conditioned that the deputy shall so demean himself in 
office that the sheriff shall not anstain any " damage or molesta- 
tion " through him. In an action ou the bond the sheriff shows 
in one case a judgment against him; and in another an arrest 
followed by judgment, but no payment of the judgments. 
The court rules that fae is entitled to nominal damages only; 
but he submits to a non-suit, with leave to move for a new trial. 
A new trial is denied on the ground that there have been no 
damages, and that the word "molestation" does not enlarge 
the scope of the covenant,* 

(b) W. gives a bond with sureties to V., which is construed 
to be a bond of indemnity against demands on a firm of which 
W. is a member. V. accepts drafts, and the holder sues V. 
and recovers judgment. V. pays a sum less than the face of 
the judgment, and assigns the bond to the holder. The judg- 
ment is entered satisfied, the holder undertaking, if he recovers 
on the bond the amount of the judgment, to repay the sum p^d 
by y. In an action on the bond he recovers only the sum paid 
by V.» 

(c) A. ^ves B. two notes to indemnify him for signing other 
notes as surety. The measure of damages is the amount paid 
by the plaintiff at any time before trial ; in case no payment is 
made, nominal damages may be recovered.* 

• Gilbert v. Wiman, 1 IT. T. 550; the court points out that this 
word occurs frequently in covenants for quiet enjoyment, and against 
incambrances; but that nothing short of an eviction, or in the latter 
case, payment of money, will entitle a party to recover. This seems 
to show that in all such cases pecuniary damage is intended. 

' Valentine v. Wlieeler, ISS Mass. 566. 

■ ORgood O.Osgood, 39 N. H. 309; Haseltine e. Guild, II Id. 39a 
The rale that the plaintiff can recover anything paid down to the time 
□f trial, and that he can in any case recover nominal damages, is 
entirely at variance with the principle on which these actions are 
founded. At common law, the defendant conld always plead non 
damnificalas, and thie was an answer, 1 Sa^nnderg, 116 n. ; Locke u. 
Homer, 131 Mass. 93 ; bat if the answer of no damage is a defence to 
17 
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(dy The contrEict is to iudetDnify a mortgagee on Belling 
timber. There being no evidence to show that the sale of the 
timber had any other effect of depreoiation, the measure of 
damages is the price paid for it.> 



Principal amd Sukett. — Formerly the surety's action 
i^inet the piiodpal was either on special assumpsit, or 
on the commoD counts for tnoney paid, had, and received, 
or laid out and expended, and as the technical rule was 
that the proof must correspond with the allegation, no 
recovery coald be had for anything short of this. The 
rule was aoon relaxed so as to make payment by negotia- 
ble paper, if accepted by the creditor as such, equivalent 
to payment of money ; but it was not extended to other 
forms of security such as bonds.' Now that the common- 
law system of pleading has been swept away, however, the 
qacation presents itself in a different way. The qnestion 
is not whether the surety has paid money, but whether, 
by the transfer of money's worth, property, or in any 
other way, be has discharged the obligation which he as- 
sumed. If the transaction according to the understanding 
l>etween him and the creditor amounts to this, then he 

the action, then damagn is the gist of the action and there la no room 
for the application of the doctrine of nominal damsgee. So, too, it 
damage is the giat of the action, and there is no right of action at all, 
the suit cannot be kept open till the plaintiff baa piud something. 
He has no right to begin the Bait till he has paid BOmething, for the 
reason that he may never ha»e to pay anything. The role as given 
above is believed W be in accordance with prindple. In Osgood v. 
Osgood, 39 N. H. 209, contracts of indemnity are compared with the 
case of a covenant of warranty against incnmhrances. Bat the cases 
are not alilie; for if there is an onCstanding incnmbraQce, then the 
covenant is immediately broken, and a right of action carrying nominal 
damages at once arises. 

> CnrtiB B. Bangh, 79 Dl. 242, 

* Morrison e. Berkey, 7 S. 4 R. 238. 
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is eotitled to recover the atDonnt of loss be has sastiuned 
in accomplishing it. Thus he may give a note, and if 
this, as between the parties, is received as payment, be 
may at once sue the principal.^ So, where the land of a 
sorety has been levied npon to satisfy the debt of the 
pnncipal ; * even under the old system of pleading, the 
debt waa extiDguished by a conveyance of land.* This 
matter, which may now be dismissed in a few words, is a 
good illustration of the effect which the abolition of the 
common-law rules of pleading has had in making the re- 
dress conform to the actnal rights of the parties. 

Where a judgment has been recovered against the surety 
and satisfied, this is competent evidence to show the 
amount of damages. It may be conclusive, as where the 
principal is notifled of the action by the surety, and has 
an opportunity to defend.* But this is matter of evi- 
dence, and does not affect the measure of damages, which 
is always the loss or expense to which the surety has l>een 
put. 

The surety instead of paying voluntarily may be com- 
pelled to pay by suit, or may suffer consequential loss. 
A frequent case is that of a bond to indemnify for all dam- 
f^e by reason of a suit or suits, or for " all suits, damages, 
and costs." In such cases counsel fees are always recover- 
able, this being tbe meaning of the contract.* When there 
is no such explicit guarantee, as when the bond is to pay 
" all damages," the rule seems to be the same,* and the 
rule should be the same where the guaranty is implied. 

I Peters v. Bamhill, 1 Hill (S. C), 834, 237. 
^ Lord V. Staples, S3 N. H. 448. 

• Ainslie V. Wilson, 7 Cow. 662. 

« Hare o. Grant, 77 N. C. 253 ; Dnbois v. HetmanM, 56 N. Y. 673 ; 
Campbell ir. Somervjlle, 114 Mass. 334; Inenraace Cos. n. Tbompson, 
95 U. S, 547. 

• Ripley u. Mosoly, 57 Me. 76 ; Lindsey v. Parker, 142 Mass. 583. 

• Finckb v. ETer», BS Oh. St. 88. 
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The general principle, ezclading the allowance of coaDsel 
fees has been discussed elsewhere,' and it has been seen 
that when one ie sued not on bis own contract, but for the 
default of another, and be has a remedy over, counsel fees 
are a natural and necessary part of the damages.* Btit 
this is only when the suit is necessary ; * and conse- 
quently it is usual for the surety to give notice of the suit, 
in order that the principal may come in and defend. If 
not given, the surety must, in his suit against the princi- 
pal, show that it was necessary for him to paj' the original 
claim, or to contest the original suit ; if given, the result 
of the suit is couclusive upon the principal.^ Notice, it 
will be seen, goes to the question of evidence, and does 
not affect the measure of damages. 

BrLS. 

86. When a surety or one holding an indemnity over 
is compelled by suit to pay the demand, his meas- 
ure o/damages is the amount paid, and also his 
coats, counsdfeei, and reasonable expenses. 

In applying this rale it is essential to observe the pre- 
cise scope of the indemnity, for it is only applicable when 
tbe contract, vbether express or implied, is that the prin- 
cipal debtor shall answer for the whole damage. With 
r^ard to commercial paper, for instance, the first question 
as between two parties is what is the exact nature of the 
oontract. Thus an indorser of a bill of exchange, sued by 
the indorsee, has l>een held not entitled to recover fVom 

1 Cliapter m. 

3 Westfield v. Mayo, ISS Mass. 100. 
» Short B. KaUoway, 11 A. & E. 28. 

• DoSeld V. Scott, S T. B. 374 ; Smith v. ComptoD, 3 B. & AdoL 
407 ; Brown v. Haren, 37 Vt. «9. 
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the acceptor the costs incurred in such action, there being 
no privity between them.' And the payee of a note, 
who has indorsed it, and then been sued by the indorsee, 
cannot hold the maker for the costs of the suit," probably 
because it was his duty upon his independent contract of 
indorsement to pay the note without suit. On the other 
hand, an accommodation indorser has been held to be a 
surety, and to have the right to recover the costs of a suit 
which he may be compelled to pay.* 



CoNTHACTs OF Insubance. — Fife insurance is a contract 
of indemnity by which the insurer, in consideration of a 
certain premium, agrees to make good to the assured for a 
, certain time all loss or damage not exceeding a certain 
specified- amount that may happen from the risk insured 
against. " It is not, strictly speaking, an insurance of the 
property/, in the sense of a liability for the toss of the 
property by Are to any one who may be the owner. It is 
rather a personal contract with the person having a propri- 
etary interest in it, that the property shall snstain no loss 
by fire within the time expressed in the policy. It is a 
personal contract which does not pass to the assignee of 
the property." * This is what is called an open policy, and 
is the ordinary species of contract for insurance against 
fire. In marine insurance, it is common for the parties to 
put a fixed valuation on the property insured, in which 
case the contract is called a valued policy, and the plaintiff 
recovers this snm without regard to the actual loss. In 
the one case the snm insured is a limit, and the measure 

' DawBOD D. MoTgsji, 9 B. & C. 61B. 
' Simpson it. Griffin, 9 Johns. 131. 
a Baker V. Martin, 3 Barb. 634. 

• Per Shaw, C. J., King d. State M. F. Ins. Co., 7 Cneh. 1. 
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of recoveiy is the ac-tual loas witbia this limit ; in the other 
the sum is a value agreed upon by the parties aa an esti- 
inate of the loss, and is itself the measure of damages. It 
is to be noticed that most Are policies contain a clause 
authorizing the insurers, instead of paying in money, to 
reUiild or repair, on giving notice of his intention to do 
BO. In this case, on their election to do so, a new contract 
to build or repair is substituted for the contract of in- 
surance, and this nen contract may itself be broken. The 
three oidinary cases under a fire policy, therefore, are : 
1. Total loss ; 2. Partial loss ; 3. Election to reinstate, 
followed by breach. In all these cases the general rule 
may be thus expressed : — 

RCLE. 

89. On an open policy of fire insurance the measure of 
damages is such sum, within the limit of the 
risk, as will put the insured in aa good a posi- 
tion as if no loss had occurred.^ 

Illustrations. 

(a) Property iaaured against fire is partly destroyed. The 
value of the property is greater than the sum insured. The in- 
sored is CDtitled to reoover hia whole loas, provided it does not 
exceed the amount iaaured.' 

(b) Goods iniured are totally destroyed. The measure of 
damages is the market value of the goods at the time and place 
of the fire.* 

1 It must b« oonatantly borne in mind that ia this and all other 
caaes of attempts to state a mle of damB)^ as to express coatracte, the 
rule ia based od a Dormal tjpe of contToct in commoa use, and is 
always subject in an? given case to Tsriatioa thioagh modiflcations ttt- 
Irodnced bj the parties. 

" UnderhiU v. Agawam M. F. I. Co., 6 Oooh. 4*0. 

> Fowler u. Old North State I. Co., 71 N. C. 89. 
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(c) A policy on a bcnse providea that, in the e?eiit of Iobs, 
the estimate is to be according to the " true aiid actual cash 
value " at the time. This means the value of the building as it 
Btood on the ground at the time of ita destruction, as compared 
with a new building of the same sort, — not the original cost, 
cor a sum sufficient to erect a new building, nor the difFereBce 
iu value of the lot with the building upon it and its value with 
the building destroyed. ' 

(d) Ac owner of land with buildings thereon conveys the 
land, reserving the buildings, provided that they shall be re- 
moved bj him on October 1, and if not removed become tha 
absolute property of the grantee of the land. The buildings are 
insured, and destroyed by fire in August. The owner is entitled 
to recover the actual intrinsic cash value of the buildings, or to 
such a sum as it would have cost at the time of the fire to have 
restored them to their previous condition, and not the value as 
subject to removal on October 1.' 

(e) A policy provides that the inanrers may repwr, the in- 
sured contributing "one-fourth of the expense." The insur- 
ers, electiug to comply with this provision, make repairs of sub- 
stantial benefit, though not fu]ly making good the loss. The 
defendants request an instruction that the measure of damages 
is "the snm which the plaintiff is damaged fay the insufficiency 
of the defendants' repairs." The request is refused, and tha 
jury is told that if the defendants have not fully repaired, no 
deduction can be made from the damage originally done, and 
that the jury should in that case " give the same damages to 
the plaintiff as if no repairs had been made." To these instruc- 
tions the defendants except, and on appeal the exceptions are 
sustained, it being held that the tme measure of damages is the 
difference between the value of the building as repaired in fact, 
and what the value would have been had the repairs been full 
and complete, taking into account the provision as to one-fourth.* 

1 .^tna Ids. Co. v. Johnson, II Bush, SS7. 

I Washington Mills Mannf. Co. v. Weyraooth Ins. Co.. 135 Mass. 
603. They might never have been removed. Cf. Laurent v. Chat- 
ham Fire Ins. Co., 1 Hall, 41. Both cases are wall considered and 

» Tacker i-. Eagle F, Ins. Co., 9 Gray, 15S, As to this fonrth, the 
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It is & general principal of the law of contracts that a 
person may enforce any agreement with regard to prop- 
erty of which he has lawful possession, and with which he 
has apparent power to deal, even though be is accountable 
over to another for the fruits of the contract, or damages 
for its breach ; and a fortiori is this true if be has any 
legal interest or estate in it. It is a consequence of this 
rule that for breach of contract of insurance the measure 
of the recovery is not affected by the uatuve or extent of 
the legal interest of the assured in the property, unless, 
of course, it is expressly insured as such. A bailee, e.g., 
a consignee or commission agent,* a warehouseman or 
wharfinger,^ or, again, a vendor who has not received the 
purchase money,' may recover the whole amount insured, 
though be is responsible over to third pereons for any 
amount beyond what ia due bim. 

Be^'ond this, however, the law will not go, and what are 
called wager policies, or policies taken out by those who 
have no interest whatever, so that the transaction is a 
mere wuger Ibat the assured will recover the amount of 
the policy berore he has paid a sufficient amount in pre- 
miums to make the transaction a losing one for him, are 
contrary to public l>olicy, and illegal, on the ground that 
they are gaming contracts and create a temptation to 
destroy property (and the same is true of wager life poli- 
cies as tending to create a temptation to destroy- life). In 
the case of mortgages, three cases may arise; 1st, the 

case ia aot rerj clear. The prorisiou is tor " one foarth of the ex- 
pense ; " vet the court bajb that, " when the repaira are imperfect," 
the ioBured should bear " not one foarth of the cost of repairs, bat of 
their value to the estate." 

' Hough V. People's F. Ins. Co., 36 Md. 398 ; Ue Forest p. Pulton 
F. Ins. Co., 1 Hall, 84 ; StiUwell v. Staples, 19 S. Y. 401. 

' W^ers V. Monarch, F. & L. Ass. Co., 5 E. & B. 870. 

' CoUingridge v. Royal Exch. Asa. Corp. 3 Q. B. D. liS ; Ins. Co. 
B. Updegrait, £1 Pa. St. G13. 
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mortgagor may insure his interest ; 2d, the mortgagee may 
insure bia iuterest ; Sd, the mortgagor may insure the in- 
terest of the mor^agee for the tatter's benefit. lu the last 
case, which is the usual one, the insurance is merely an ad- 
ditional security for the money loaned, and on a loss any 
money paid goes to the mortgagee in reduction of the debt. 
If there is a surplus it belongs to the mortgagor.^ If the 
mortgagee insures at his own exjjense it is held in Massa- 
chnsetts that he recovers the whole loss, aad cannot be called 
upon to account to the mortgagor, nor to assign his mort- 
gage or any part of it to the insurers,' In such a case the 
mortgf^ee may recover the insurance money and also the 
mortgage debt, for the two contracts are independent of each 
other, the consideratioD of one being the money loaned, of 
the other the premiums paid.* In other Jurisdictions the 
mortgagee in this case recovers the whole amount of the 
loss, but is required to assign Ins mortgage to the insurer*. 
In still others he is restricted to the amount of the loan 
unpaid at the date of the loss.* If the mortgagor insures 
his interest, be recovers the whole amount of bis loss* 
even if his interest be reduced to a mere equity.^ In the 
second case, the difference of view arises not from any 
difference as to the measure of damages, for the mort- 
g^ee recovers in every jurisdiction (in accordance with 

> King V, State M. F. I. Co., 7 Cueh. 1 ; Kemochan p. K. Y. Boweij 
F. L Co., 17 N. r. 428. 

' RiDg V. State M. F. I. Co , T Cnsh, 1 ; InCeraatioiud Trost Co. v. 
Boardmaii, 1 49 Mass. 1 98 ; Barlingame v. Ooodapeed, 1 53 id. 34. 

* Kiag V. State M. F. I. Co., ubi lup. See this case for a diBcogsion 
of the whole Bobject b; Rhaw, C. J. 

* Carpenter v. Proviiieace Waflhingtoa I. Co., IB Pet, 495. See 
opinion by Story, J. Hoaore p. Lamar F. I. Co., 61 111. 409 ; Snssez 
Co. Mat, Ins. Co. v. Woodmfl, 26 N. J. L. 541. 

» Carpenter n. Proy. Wash. 1. Co,, 16 Pet. 485; Snasex Co. Mat. 
Ins. Co. V. Woodmfi, obi tap. 

* Kemochan h. N. T. Bowery F, I. Co., 17 N. T. 428. 
I Strong V. Mfrs. Ins. Co.. 10 Kck. 40. 
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tlie general rule given above) the full amount insured; 
but from a diflerence as to Uie precise relation in law or 
equity existing between tbe mortgagor, mortgagee, and 
insurer. If tbe view taken is that the mortgagee has no 
insurable interest except tlie debt due bim, it necesBarily 
follows tbat, this being extinguished by tbe payment on 
tbe policy, tbe insurere should be entitled to stand in bis 
place ; in this case the policy is regarded as a mere addi- 
tional security for the debt If it be considered that tbe 
mortgagee may, by paying the premiums, enter into an in- 
dependent contract with the insurer, then Le is entitled 
to recover the amount insured from tbe insurer, and still 
hold the property for the debt. 

As between the two views, it must be said that so far 
as the mortgagor or insurer is concerned, their interesU 
are not affected adversely in any way by holding tbe two 
contracts entirely independent of each other. Tbe mort- 
gagor is liable in any case for his' debt, and no more ; tbe 
insurer, for liis contract, has received the consideration in 
pi-emiums. The real question is one of public policy 
Is tbe contract a mere wager policy? 

It may be said, if the creditor is amply insured by the 
land, without tbe buildings, tbat bis insurable interest in 
the latter is of a very trifling character ; but in Uie not 
uncommon case of a security consisting in gi'eat part or 
mainly in tbe buildings, insurance against fire is an essen- 
tial safeguard, and insurance in snch a case does not in 
the least resemble a w^er. 

A frequent species of contract is that for reinsurance, 
the insurer protecting himself fVom liability on his policy by 
taking out a policy to indemnify himself against loss. On 
principles already explained, the first insurer (a loss hav- 
ing occurred) may at once sue the reinsurer, and recover 
the full amount, without having paid anything.^ 
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Manne ineuFaace was originallj regarded as a contract 
of iDdemnity, tbe coosideratiun being the premiums paid, 
and the agreement being, (1) to make good to tbe assured 
all losses (2) not exceeding a certain amount which may 
happen (3) to the eubjeut assured (4) from certain definite 
risks (5) during a certain period. Tlie rules governing 
this species of contract throw very little light upon the 
principles governing the measure of dauages, partly be- 
cause they are maiuly derived, uot from these principles, 
but from the view taken by the courts of the effect of an 
express contract very peculiar in its form, having its origin 
in mercantile custom, and its principles of ioterpretation 
drawn rather from what is called the law merchant than 
from the common law. Little more will be attempted 
here than to explain some of the peculiar rules which 
govern marine insurance. 

Insurance may be effected either open the vessel, the 
cargo, or the freight, or on all three ; the risks com- 
monly insured against are the " pei-ils of the sea." Conse- 
quently the question which in the majority of eases first 
arises is one of proximate cause. Has the loss been 
caused by a peril of the sea? Tbus, in a case already 
cited, where a wreck occurred in time of war, and there 
was an interference by troops, a part of the loss was held 
to be proximately caused by a peril of the sea, while a part 
was held to be due to the existence of hostilities. 

It having been ascertained that the proximate cause of 
the loss is a peril insured against, three cases may arise,— 
(1) that of partial loss, (2) that of total loss, and (3) that 
of constrnctive total loss. And these cases may arise, 
(1) under an open policy, (2) under a valued policy. 
The difference between the two is, that under an open 
policy the amount of damages is determined by the lan- 
gui^e of the policy and the general principles of law; 
under a valued policy, which has in practice almost snper- 
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Beded tbe open policy, the agreed valuatioD is taken as a 
conclusive basis of settlement. 

Under an open pollcj, if the loss is total, the rule of 
indemnity woald be the value of the property lost. And 
here the rule still governs. 

Edle, 



90. Under an open marine policy, the metuure of Aon. 
ages ie the actual value of the property lost. 

Illcbtbations. 

(a) The property loat is tbe Teasel. The measnte of damages 
is not the cost, bat tbe value, of tbe ehip.' 

(£) Tbe property insared ia the cargo. In aacertaining the 
value, tbe premium paid for inaurauce, and commisaioos and 
charges, most l>e added to the invoice price at the port of 
departure.* 

A valued policy, which is the contract now generally in 
use, values the subject of insurance — i. e., the ship, cargo, 
or freight — at a given sum, and is equivalent to an assess- 
ment of damages in the event of a total loss. It is, in this 
event, a substitate for the proof of the value of tbe thing 
insared under an open policy.' This does not mean that 
the insured can recover arbitrarily without regard to the 
amount of his loss ; whenever it is necessary, the valua- 
tion will be opened, and the real facts inquired into. Of 
course it is understood that the valuation must not be 
ftaudulent nor intended as a cover for a wager.* Tbe 
cases can only be understood by bearing in mind that the 
valuation of the subject of insurance does not affect the 
general character of tbe contract or the general rules of 

• Snell P. Del. Ins. Co., 4 Dall. 430. 
' Usher d. Noble, 12 East, 639. 
■ Phillips on Insoiance, S USS. 
' Ib.llS3. 
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damages in any way, but merely adds a clause to tlie open 
policy to the effect that the parties have agreed that the 
subject of insurance shall be held proved to be worth a 
certain sum. The reason of the introduction of the valua- 
tion is merely that with the loading and discharge of car- 
goes and the earnings of a voyage, and wear and tear of 
a vessel, the actual value of the thing insured is continu- 
ally changing, and hence a valuation in advance has been 
found to be for the interest of both parties. 

BtJLE. 

91. For a total toss under a valued policy, the measure 
of damages is the amount of the valuation. In 
other cases the valuation will be opened. 

Illustrations. 

(a) The iDSnrance ia on a cargo of flour for New Orleani, 
valued at t4.50 per barrel. The measure of damages for a total 
loss is the smonnt of the valuation, not the market value in 
New Orleans.' 

(6) Cargo is insured at £8000. This means a full carga 
If after discbai^ing a part there is a total loss, the insured onl}f 
recovers a proportionate share of the amount.' 

Life insurance differs from fire and marine insurance in 
the fact that the contract te not one of indemnity. It is a 
contract to pay a given sum of money in a certain event, 
the consideration being the premiums paid. Here, as 
elsewhere, it is held generally that wager policies are 
invalid ; that is, that the insured must have an interest 
in the life to warrant hia taking out a policy. But the 
interest may be of almost any sort, — as that of a wife in 
tbe life of her husband, a child in that of its parent, a 

> Portsmonth Ins. Co. v. Brazee, 16 OMo, 81. 

s Tobin 0. Harford, 13 C. B. (N. S.) 791 ; 17 id. S2a 
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eiater tn that of a brother, or a creditor in that of hia 
debtor ; aDd the important poiat is that, the interest once 
estahliabed, the amount to be recovered is not measured 
by it, bat by the policy. 

Rule. 

92. On a policy of life insurance the sum insured i» 
the measure of damages. 

Illustrations. 

(a) D. e&ecta insurance on hia life payable to R. for 91000, 
D. paying the premium himself, and owing R. (140. The inten- 
tion of the parties is that R. ahall pay the balance to D. 's widow. 
R. is entitled, on the death of D., to recover the whole amount.' 

(6) In a suit on a life policy, the trial judge charges as 
follows: "Where a man effects an insurance upon his life, 
the amount to be recovered is the amount insured ; there can 
be DO other measure. In such cases insurers are bound to the 
full amount of such iusurauce, without proof of the value of 
interest to that extent." This is not open to exception.* 

It seems hardly necessary to pursue the subject of in- 
snrauce further here. The foregoing rules and illustrations 
show that the general principles relating to damages are 
the same here as elsewhere. The contract of insurance 
assumes a great many forms, and the liquidation on a 
breach may present a question of extreme simplicity, as 
in the case Just referred to, or one of extreme complexity, 
as in many cases of ailjustmeot of the rights of ship, freight, 
and cargo under marine policy, in which expert adjusters 
have to be called in to assist the court; but in all oases 
the underlying principle is that whatever form the contract 
takes, or however difficult to calculate the exact amount 
of the injury, the plaintiff must be put in the same position 
as if the contract bad not been broken. 
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Agenct. — The relatioD of principal and agent differs 
from that of maater and servaot in the fact that it is not a 
domestic relation, involving the idea of service as a sort 
of property ; bnt may be treated aa growing out of a 
contract, by which one engages to perform certaio acts for 
the other, the principal being responsible to third persona 
for their performance. The field of agency covers everj- 
thing which can be done by one person acting in the place 
and stead of another, and there is consequently bar<ily 
any limit to the questions tliat may arise relating to tlie 
measure of damages. The principal may bi-ing an action 
against the agent to recover damages for breach of his 
duty as agent ; and according as the agency was to sell, 
to buy, to insure, to rent, to manage, or to invest, the 
measure of damages will be different. The agent may 
bring an action againat the principal for loss or damage 
incurred in performing the duties intrusted to htm, and 
here again the extent of the recovery will depend upon 
the nature of tbe duties. The chief dilFerence between 
the two cases will be that in the first, the breach being 
established, the question is one of the elements of injury 
and extent of recovery ; in the latter the question ia rather 
whether tbe loss or damage has been proximately caused 
by the agency. 

Cases of agency are treated here under the head of con- 
tract, chiefly for the reason that the relation of principal 
and agent involves an undertaking or agreement by 
one person to do something for another, and that, there 
being an agreement inter partes, there would seem to be 
always a right to nominal darnels as for a breach of con- 
tract,' It must be said, however, that violations of the 
duties of agency often assume the character of torts, as 
in the case of conversion,* and that the relation itself 

» Blot 1-. Boicean, 3 Cotnst. 78 ; First Nat. Bk. v. Fonrth Nat Bk., 
77 N. Y. 320. 

* Brown d. UcOnui, 14 Pet. 4T9, 496. 
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differs frum that involved in the ordinary notion of contract 
n^m tlie fact tliat it is an engagement not only to do 
sometliing, but to do it for and in the stead of the other 
contracting party. It has been pointed out that ordinary 
contracts differ from torts in the fact that the plaintiff 
usually sues in the one case to recover the value of a bar- 
gain, in the other to recover for the consequences of an 
act In tlie case of agency it may be either. Suit may 
be brought, exactly as in tort, to recover for some positive 
act in violation of instructions, or for the neglect of some 
positive duty implied iu the relation ; very often therefore, 
wliatever name we give the relation, the action will have 
the cliarocteristics of an action of tort. On the other 
hand if the agency is for the purpose of securing to the 
principal the benefit of a bargain, tlie result will be like 
that in an action of contract. 

Sometimes there will be an alternative rule of damages, 
for the principal may often, as in the case of a sale by his 
i^ent at an unauthorized time, disaffirm the sale, and 
bring an action for conversion, or affirming the sale, re- 
cover merely for the difference between what the property 
has realized, and what it would have realized at the time 
fixed. In the one case, in many jurisdictions he would be 
entitled to the benefit of the rule as to higher intermediate 
value ; in the other the damages would be measured solely 
by the actual loss. In general it may be said that there 
is almost no limit to the variety of forms which the measure 
of recovery in cases of agency may assume. 

A suit by the agent against the principal for damages oc- 
casioned by performing his duties as agent closely resembles 
a suit on a contract of indemnity. The duty to indemnify 
in this case, however, needs no express contract to sup- 
port it ; it spriugs ftom the relation of the parties to one 
another. 
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Rules. ^ 

93. In an axtion by principal against agent for breach 

of obligatioti as such, the measure of damages 
is the loss proximately caused. 

94. In. an action by agent against principal the meo/- 

sure of damages la any loss proximaUly caused 
by the discharge of the obligaiion of agency.^ 

ILLU8TR4TI0MS. 

(a) A Fennsylyania bank Benda a draft on a New York firm 
to a New York bank for collectiou. Through delay in preseuta- 
tion payineat is refused, the drawees having failed ; the draft is 
thereupon duly protested. In an action by the Fennsylvania 
bank ag^nat the New York bank, it does not appear that the 
remedy against the drawer has been exhausted; the plaintifi 
is only entitled to nominal damages.* 

(&) On a second trial, it is proved ta have been decided in a 
suit in Pennsylvania, that the drawer is discharged from all 
liability; the pMntifi is now entitled to recover the full amount 
of the draft' 

(c) A foreign merchant, in tJie habit of insuring for his cor- 
respondent here, receives an order to insure, which he fails to 
carry out iu accordance with his instructions; he is liable to the 
same extent as if he were an underwriter.* 

(rf) In such a case, the measure of damages is the full amount 
of the loss, less the premium, for this the owner would have had 
to pay in any case. The rule does not mean that the agent be- 
comes an underwriter; he cannot, if the property remains unin- 
jured, maintain a suit for the premium.' 

1 The case closely resembles, if It is not identical with one of 
imdemnity. The principal must make good, or indemnify the agent 
for any loss which occarred in carrying out his instroctioDS. 

» First Nat. Bk. v. Fourth Nat Bk. 77 N. Y. 320. 

» S. C. 89 N. T. 413. 

* De Tastett v. CroniBniat, 3 Wash. C. C. 182. 

* Storer v. Eaton, 50 Me. 219. 
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(e) C. & Co., of Boston, direct their agenta at Leghoni to 
invest the freight to be eanied hj their vessel between Havana 
and Leghorn, partly in tiles and partly in wrapping paper, and 
to re-ship to Havana. The agents at Leghorn invest the whole 
in wrapping paper. The actual value of the tiles at Havana 
is the measure ot damages.* 

(/) An agent directed to invest money in a first mortgage 
invests it in a second mortgage ; the land is sold to satisfy the 
prior lien, and the investment is lost. The measure of damages 
is the amount of the loan.^ 

(g) An agent acting within the scope of his employment is 
obliged to defend a suit. He may recover the expenses of the 
snit from his principal.* 

I Bell D. CanDiDgham, 3 Pet. 69. Tbis case was ieciied in 1S30. 
On the trial (S Mason, 161, 171), the damages were left veij mnch to 
the discietioii of the jnr;. No donbt at the present day the court 
would prescribe the rale as above. 

» Shipherd o. Field, 70 HI. 438. 

* Stocking V. Sage, 1 Conn. SI9, 
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MncB of the confusion id the cases on the subject of 
coDtracts of carriage has arisen from the attempt to treat the 
carriage of paasengers as if it were governed by the same 
principlea as the cftrrit^ of goods. From the analysis 
of the sabject of damages already made it is apparent that 
the determining factor in compensation is the nature and 
extent of the injury inflicted, and that the real reason vhy 
different principles govern in tort and contract is that in 
most cases the injury inflicted by a tort is radically differ- 
ent from that inflicted by a breach of contract In the 
case of the contracts just mentioned, the rules of compen- 
sation can best be understood by bearing in mind that 
they present every variety of feature' from tbat of a con- 
tract involving solely pecuniary injury, and tbe value of a 
bargain, to that of an injury the consequences of which 
fall only upon the person and personal rights. When 
a shipper makes a contract with a carrier, or employs 
a carrier, who is under a public duty to transport for all 
comers, to transport goods, we have the case of an ordi- 
naiy commercial contract, and the measure of damages is 
governed by the rule in Hadley v. Baxendale. The suit 
is upon the contract, and the measure of damages is 
always modified by special facts within tbe contem- 
plation of the parties. Many diflferent species of injury 
may arise, but the question to be settled always is, — 
how much has been lost by the failure to deliver the goods 
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at the time and place fixed? Profits may be allowed, if 
contemplated, and eafflciently certain; tlie value of a sub- 
contract may be recovered if within the contemplation of 
the parties ; in general it may be said that there is a strik- 
ing similarity with the measure of damages for breach 
of contracts of sale.' 

On tl)G other band, while the transportation of passengers 
involves the idea of a contract (the oidinary railway ticket 
is evidence of a. contract, and even if no ticket is purchased 
a contract to carry on the one side and to pay on the 
other is necessarily implied), there is also a duty inde- 
pendent of contract arising from the fact that the con- 
tracting party is a common carrier,' and for a violation 
this duty an action of tort will lie.' But besides this. 
whatever the nature of tfae action the injury falls prima- 
rily upon the person and personal righta. In the other 
case, tliat of the carriage of goods, the injury falls prima- 
rily upon property or contract rights. It is impossible 
that the law should apply the same measure of damages 
in the two cases. 



Carbiaob of Goods. — The carrier may refuse or neg- 
lect to transport ; be may not deliver at all, or only in part ; 
the property may suffer depreciation in his hands ; there 
may be delay in transportation, through which the goods, 
when delivered, are diminished in quantity or depreciated 
in quality, or (merely from lapse of time) they may have 
declined in market valne. He may deliver to the wrong 

» niinois Central R. R. Co. v. Cobb, 64 111. 128. 

* Bailroad Co. v. Lockwood, 17 Wall. 357, 383. 

' If it be m^taiiied tbat the action of tort really reats an the 
negligence involved in the breach ot the implied contract, the result 
so far as damages aie concemad is not different. 
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person, or at the wrong time, or place. The injury id alt 
these oaeea vill not be the same ; nevertheless there is for 
them all a common standard of compeasation, which is the 
value of the delivery of the article at the time aad place, 
and in the condition in which it should have been deliv- 
ered. This is the value of the bargain, and throughout 
the whole range of contracts relating to money or money's 
worth, as has been seen, when we speak of a normal or 
typical measure of damages, the value of the bargain is 
what we have in mind. There may, in addiUon to this, 
be all sorts of special damages, and on the other band, 
the nature and extent of the diminution of the value will 
vary with the character and extent of the injury ; bnt what 
measures the damages, and is capable of statement in the 
form of a rule of law, is the diminution in the value of the 
bargain completely performed. 

The value is always fixed at the place of destination. 
Ordinarily this presents no difficulty ; but where one car- 
rier receives goods to be caified from A. to 6., the intention 
of the shipper being that another carrier shall take them 
from B. to C, the ultimate point of destination, the inten- 
tion of the parties may be that the liability of the carrier 
shall end at B., or that he shall sec the articles delivered at 
C. This is a question of the inter)) relation of the con- 
tract, and the liability under it ; or, law and custom may 
fix the termination of the first carrier's liability at B., or 
extend it to C. The first point to be settled (the com- 
monest case is that of connecting lines of railroad) is 
therefore, what is the point at whicli the carrier under the 
particular contract, and the rule of law existing io the 
jurisdiction, is bound to deliver? The value at this point, 
when ascertained, will always govern. The time for es- 
timating the value is necessarily the time fixed for delivery 
in the contract, or if there is none, a reasonable time. 

At common law the duty of a common carrier is Btud 
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to be that of an iDSorer. Tb&t is, be is responsible for 
goods entrusted to him in any event The only excoee 
available to bim is the act of God (sometbing ont of the 
course of nature) or of the public enemy. Consequently, 
unless a special contract is made with bim, the plaintiff 
Id a case of non-delivery need show notbiag more than 
this. To call the carrier an insurer is a metaphor. His 
duty at common law is to deliver ; the mere fact of non- 
delivery entitles the plaintiff to oompensatiOD. It is not 
properly a question of negligence (for no amount of care 
will excuse), but one of absolute liability. This case seldom 
arises in modern times, because a special contract is gen- 
erally made by means of a bill of lading ; but the common- 
law liability must be always dietinguisbed fh)m the liability 
founded upon the idea of the requirement of a certain 
degree of care. 

The duty of the common carrier arises principally from 
the public employment which he exercises,' still his right 
to payment in proportion to the risk he assumes is always 
rec<^nized, and as the amount and kind of care required 
in the case of some articles is different from that which is 
necessary in the case of others {e. ^., jewels and money, 
perishable and fragile articles, explosives etc.)* he may re- 
fiise to undertake any liability beyond a specified pecuniary 

> CoggB V. Bernard, S Ld. Raj. 909, 918; UagDiu v. Dissmore, 63 

N, T. 85, 39. 

' It miut not be anppoeed that this fiict ia in conflict with the re- 
mark made elsewhere, that on the qaeetion of liability there are uo 
degrees of negligence. Negligence, for the pnrpose of eatablishing 
liability, ia always the absence of the amount of care requisite nnder 
the circmnstances, bntwbat is proper care in one case ianot in another. 
In New York a carrier may by express contract exempt himself even 
from liability for negligence. Hopsapple t>. Some, W. & 0, B. R. Co., 
66 N. T. 275 ; but the doctrine ia local, opposed to public policy and 
the general current of anthority. Sea the whole sabject fully conad- 
ered in Railroad Co. p. Lockwood, 17 Wall 3S7. 
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limit, unless the owner discloses the value of the goods 
and paj's an added price for the increased risk. Such 
restrictions if brought to the notice of the shipper are 
binding ; and the caiiier can now only be liable beyond 
the limit fixed (when the value is not disclosed) in case 
of n^ligence.' That is, he ie no longer at common law 
bound to answer for loss in any event, but is liable solely 
for something which the law will regard as a wrong or 
breach of contract on his part. As the effect of the notice 
on the one side, and the failure to disclose the value on the 
other, amounts to an understanding incorporated in the 
contract of shipment, that the goods are not of exceptional 
value, it would seem aa if any want of the ordinary care 
which would be expected of a bailee for hire in transport- 
ing articles would be enough. But, however this may be, 
legal negligence once established, the measure of damages 
cannot be affected by an attempt to restrict liability which 
has failed. Consequently in any case in which the notice 
is ineffectual, owing to the carrier's negligence, the measure 
of damages is governed by the ordinary rules. 

RotE. 

95. For a carrier^s failnre to transport goods the meaa- 
ure of damages is the difference between the 
value of the goods at the time and place of breach, 
and what would have been their value at the 
time and place fixed for delivery? 

1 JenniDgs u. Grand Trunk Ry., 127 N. T. 438, 450. 

' Here, as elsewhere, the principle of avoidable coQBeqiiences girea 
an Blternative mle. If the circnmstanceo are such that a prudent 
man would forward the goods b; some other ineanB, the measure of 
damages will ba the difference in expense of snch transportation. 
This is the more usual case of the two, but it is not the normal mis, 
becaase it does not represent the valne of the bargain, bat the expenw 
of the pI^CifE in sToiding the normal lou. 
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Illubtbatiokb, 

(a) A carrier agrees to transport lumber, railroad tiea etc., 
from Canada to Boston. At the tiiue of making the contract 
H. informs the companj that he ealeta ittto it for the purpose 
of enabling him to make other contracts to sell and deliver 
railroad ties iu Boston. For failure to transport, the measure 
of damages is the difierence between the market price iu Boston 
and Canada, at the time when the defendant should have per- 
formed, less the cost of toansporlation ; the notice, not being of 
any contract aotoall; entered into, is of no avail to iacreaea 
the damages.' 

(b) 0. sues M. for refusal to transport grain from New York 
to Liverpool in the ship Yorkshire as agreed, at 16 pence ster- 
ling per bushel. The proof is that 0. was ready to ship, but 
that M. refused to receive the grain ; and that the price of 
freight to Liverpool rose from IM. at the time of the contract 
to IM. before the Yorkthire sailed; the trial judge directs the 
jury to give nominal damages. There must be a new trial ; the 
measure of damages is the difference between the agreed aud 
the market rate.* 

(c) H. makes a contract with W. & Co., owners of the ship 
Humboldt, for tonnage from Calcutta to Boston on 150 tons of 
goods at $14.50 per ton ; the master fails to take the ship to 
Calcutta. The rate of tonnage at Calcutta at the time agreed 
upon is91S.50 per ton. The measure of damages is 9600 with 
interest-' 

(•I) A carrier agrees with E., a salt dealer in Chicago, to 
transport salt for him from Bay City to Chicago by water. On 
breach, B. has it carried by rail in lots, as he wants it, and sues 
to recover the difference in cost of transportation. This is not 
the measure of damages if such a method of transportation is 
unprofitable. E. can only recover the difference in market 
value at the two places, less the cost of transportation as con- 
tracted for.* 

1 Harvey v. Conn, t Pass. R. R. B. Co.. 134 Moss. 431. 

' Ogden D. Marshall, 4 Seld. 340. See this case explained In Kelson 
V. Plimpton Fire- Proof B- Co., BS N- T- 480. 

* Higginson v. Weld, 14 Gray, I6S. 

* Ward's C. & P. L. Co. v. Elkins, 34 Mich. 439 ; a prudent man 



CARRIERS. 281 

(«) C. tenders parcels for carriage to b railway coinpaoy at the 
otdiuary rate; the (wmpany refuses to transport, and C- is 
obliged to send them by a circuitous route and at a greater 
expeusa. He may recover for this, but not for a loss of baai- 
ness.^ 

(/) A carrier places tinreasouable restrictdons ou a shipper, 
which discrimiuala against him, and refuses to receive his ship- 
ments unless he complies. He may recover for loss of custom 
by not being able to ship.* 

(y) A railroad company nndertakes to transport lumber for 
a plank road company from W., and deliver it at C, but fails to 
do so. Some of it is in consequence lost, and some delayed. 
The measure of damages is the difference between the value of 
tbe lumber at the two points, less the coat of transportation, 
provided that lumber of the kind and quantity required is 
obtainable at C. ; in addition, natural consequences from the 
delay, stoppage of work, payment of wages, and expenses.* 

(A) W. agrees with F. to be ready with a ahip in the river 

wonid not puisne snch a conrse; the alternative rule failing, the 
ordinary measure of damages is applied. 

' CroDch !'. Great Northern Ry. Co., II Ex. 742, Pollock, C. B., saya 
that there was nothing in the declaration to warrant snch a recovery. 
Had the declaration been properly framed, the qnestioo presented would 
have been a ditEerent one. The plaintiff waa himself a carrier, who 
forwarded parcehi by rail (as is done by express eompanies in the 
United Statea). This fact the defendants mnst have known, and also 
that inability to deliver wonld naturallj injure the plnintifE'a business. 
Snch a loss would seem to be within the contemplation of the parties ; 
the difficulty wonld be rather one of proof ; but a case may easily 
arise where the business of a shipper might be t<>taUy destroyed by a 
railway compan/« refusal to tranoport See case (f) above, 

t Lancashire & T. Ry. Co it. Gidlow, L, R. 7 H. L. 617. 

' Pennsylvania B, R. Co. c. Titnaville & P. PUnk Road Co., 71 Pa. 
St., 3S0. Under the rule of avoidable conseqnences, the defendants may 
sho* that portable mills might have boeu erected and lumber manu- 
factured by the pUintiB. lb. 3S6. The report of the case is not 
very clear, but two ilirtinct heads of damage, loss of property, and 
delay ui delivering It, seem to be involved. Extra cost for different 
means of transportation as to part of the lumber was of course recover- 
abU. lb. 361. 
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Tyne, to receive a cargo of coal for Havre. He buys the coal at 
10(. M. a ton. At tbe time fixed the ship is not ready, and 
owing to the oastom of the colliery trade, W. cannot get a cargo 
of coal until he has a ahip to carry it. He is therefore obliged 
to buy again at 1<. id. advance, and ships at an advanced rate 
of freight. His measure of damages is the increased freight, 
and also the difference in the coat of the coal.' 

(t) R. agrees to furnish M. a boat for his use, to transport 
eicureionists at four dollars a day. Tbe boat is not furnished. 
R. knows of the intended use. Tbe measure of damages (in the 
absence of evidence that M. hired or could have hired another 
boat) is what a similar boat would have been worth, taking into 
account tbe capacity of the boat, the state of weather and tide, 
and also evidence that M. had engaged passengers for the bo^.* 

Bin.E. 

96. For nonrdelivery the measure of damages is the 
value of the goods at the time and place fixed for delivery? 

Illustrationb. 
(a) A cargo ia shipped to Liverpool and not delivered. Be- 
fore the shipment, the consigDOra had sold the cargo '■ to arrive " 
at £7 Sk. ^d. per ton ; the market value at the time when the 
ahip should have arrived is £7 7s- ^d. The market value, less 
the unpaid freight, and not the price obtained on tbe »ale " to 
arrive," is the measure of damages.* 

1 FestbeTBton v. Wilkinson, L. R. 8 Ex. I2S ; consequential damages 
within the contemplation of the parties. 

' Mace r. Ramaej, 74 N. C. 11. This case shoidd be diBtinguiahed 
from the others. It ia not an agreement to famish transportation, or 
to canj i but to fnmisli the meons of transportation. 

' The rule aa generally kid down includes tbe statement that nnpud 
freight mnst be deducted. But this is not an eesential part of the rule ; 
if the freight has been paid, it is not deducted. 

* Hodocanachi b. Milbnm, 18 Q, B. D. 67, Thia case is believed to 
state the tree principle. Some remnrks in one of the opinions in a 
leading New York case are opposed to it. In the New York case the 
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(6) Goods are shipped at New York for Boston; they are 
totaUy destroyed by fire while in the carrier's eustody. The 
measure of dam^es is the value of the gooda.> 
carrier limits liia liability to SSO, unless the Talue of Che gooJs is stated 
by the shipper. The owner of goods ships them from New York to 
Memphis, setiding to the consignees a bill with prices, amounting to 
$1,491.90, accompanied hy a letter advising them of the shipment 
to them for selection. To the carrier he does not disclose the valne of 
the goods. Theie is evidence tending to show that the value of the 
goods in Memphis nonld have been from S230O to $S500. The goods 
not being delivered, if notwithstanding the limitation of liability the 
carrier is still liable for negligence, the measure of damages is held 
not to be the valoe in Memphis, bat the price fixed by the consignor, 
on the gronnd that the benefit of the contract could have been no 
more J and no otlier valoe could have been in the contemplation of 
both partiee. Magniu v.Dinsmore,53K Y.65S; 66 id. IBS; 62id.35; 
70 id. 410. Bnt if the exemption fails, and the liabili^ as common 
carrier attaches, surely the value as between shipper and consignee is 
no concern of the carrier. Snppose the goods had been jewels, inher- 
ited by the con«gnoT, and consigned for the purpose of a gift, to be 
selected by the consignee, wonld the fact that they had cost the con- 
signor nothing affect his right to recover the actual value at the place 
of delivery ? The benefit of the cootract ia the advantage to be bad 
from delivery in Memphis, not the benefit of apoBsible sale of which the 
carrier knew nothing. The parties could contemplate nothing hot the 
loss of Ois vahte of Oit goods I'n Memphis, whatever that might be. But 
the case of Magnin v. Dinsmore really turned on a wholly different 
point, — the qnestion of liability. The qnestion involved in the deci- 
sion in which the moasnre of damages is discnsseil was ; Did the 
silence of Che plniotiff as to value amount to legal fraud which would 
relieve the defendant from any responsibility beyond the limit of S50 1 
and it was held that it did, unless there was some " misfeasance," or 
" abandonment of his character as carrier." 62 N. Y. 45. The result 
was that the case ended in the affirmance of a verdict for S50 and 
interest, and the remarks of Folobr, J., as to the measnre of damages, 
are ohiter. The cases on this subject present mote than ordinary diffi- 
culty, because " negligence" sometimes means mere t^lure to deliver 
(alcbongh at common law, as already expluned, Chere was really no 
qneacion of negligence at all), sometimes carelessness. The confnsion 
recalls thaC between " malice in law," and " malice in fact." See Bath- 
bone I-. N. C. Central & H. R. B. B. Co., 140 N. Y. 48. 
' Faulkner v. Matt, 82 N. Y. 413. 
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(e) A carrier fails to deliver a cargo of lumber &t BuenoB 
Ayres. The measure of dam^eg is the value of the lumber at 
the time when and place where it should have been delivered, 
with interest.' 

(d) A carrier contracts to carry hogs to N., it being the in- 
tention of the consignor to take them on to S. to market The 
measure of damages is the difference in value at N., not at S.* 

RCLB. 

97, tbr injury during transportation, the measure of 
damages ia the difference between the value of 
the goods at the time and place of delivery, as 
damaged, and what it would have been had they 
been delivered in good order. 

Illustoationb. 
(d) Batterine shipped to New Orleans is damaged on the way 
through the carrier's negligence, and sold on arrival at its mar- 
ket value, 7^ cents per pound. Had it arrived in good order tliO 
market value wonld have been from 15 to 16 cents per pound. 
The plaintiff is entitled to the difference with interest." 

(b) A cargo of beans, to some extent injnred, may easily be 
dried by the carrier, and saved from further injury. This is not 
done. The owner's measure of damages is the difference between 
the damage which they would probably have snstained if dried, 
and that which they actually sustained by being carried to the port 
of destination nndried, less the expenses of drying.* 

(c) W., a cap manufacturer, delivers to a carrier cloth bought 
to make np into caps, to be CEuried to M. Owing to delay in 
delivery, he loses the season; the osrrier knows nothing as to 
his business or intentions. His measure of damages are not the 
profits he might have made, but the diminution In value of the 
goods owing to the time for finding customers having passed.* 

1 SpriDg (I. Haskell, 4 AH. 112. 

» Sangamon & M. R, R. Co. v. Henry, 1« 111. 156. 

" Western Mfg. Co. tt. The Guiding Star, 37 Fad. R. 641. 

' Notara o. Hendoraon, L, R., 7 Q. B, 226. 

• Wilson K. Lancashire & T, Bj". Co., 9 C. B. (h. s.) 632. In tliis 
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(d) The action is for injuries to a jackass. Special damages 
UK claimed on the ground that the aiiimal was bought for the 
sole purpose of being stood for service, and that the valne of hia 
use for this pnrpose for the aeaaon was $400. The highest 
estimate of diminution in actual value is S2D0, but there is also 
proof that it Is much less. The jurj are instructed that pladntifE 
ma; recover the value of the use. There is a verdict for $200. 
There must be a new trial; there is nothing to show that de- 
fendant knew of the ititeuded use; nor is there an; proof of 
outstanding contracts for service. The mere fact that the ver- 
dict is for $200 does not ahovr that the jury was not influenced 
by the chaise allowing the recovery of profits.* 

(e) B., a carrier, agrees with H. to forward two pictures for him 
from London to Paris. Defendant agrees with B. to transport 
them ; the pictures fall into the sea and are damaged. H. brings an 
action a;;ainat B., who is advised rightly that he has no defence, 
and who notifies the defendant. The defendant lets the action 
take its course ; B. defends and is defeated. B. may now recover 
of the defendant the damages assessed as the injury to the 
pictures in the first action, but not the costs of the unsuccessful 
defence. They are not a natural consequence of the defendant's 
default* 

Bulk. 

98. For delay the measure of damages is the difference 
between the value of the goods at the time and 
place fixed for delivery and at the time and place 
of their actual delivery, 

case Byles, J., distiagniBlies between profits, as inclading the increased 
valne from the special use to which plaiatiff Intended to applj the 
goods, from diminntion in exchangeable valne, as so much subtracted 
from the inherent value of it, p. 645. This distinction, however, is 
only incidental, for profits nay be measurable solely by market value. 
In sDcb cases aa the above the reason why the plaintiff cannot recover 
profits as such is that there is no certainty that he nonid have made 
any. 

1 Chicago, B. & Q. R. R. Co. v. Hale, B3 111. 360. 

1 Baxeudale v. London, C. & D. Sy. Co., L. B., 10 Ex. 35. 
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Illustoations. 

(a) A carrier unreasoDably delays the delivery of goods 
eatrusted to him for carriage, and their market value mean- 
while faJla, The court ctuirges tliat tlie meaeuK of damages 
is intei-est during the period of delay. The plaintiff'a coatea- 
tion ia that be is eutitlod to recover the difference batvreea the 
market value of the goods et the time aud place of actual de- 
livery and at the time and place fijced for delivery. The latter 
is the true rule.' 

(b) The contract is to deliver cotton to S. in Boston ; S. sella 
it in anticipation of arrival, and before the deliveiy to the car- 
rier, and contends that the decline in market value between the 
date of the sale and the actual arrival of the ootton is the meas- 
ure of damages. The ordinary measure of damages is the trne 
one; the carrier had no notice of the sale " to arrive." ^ 

(c) A hop-grower sends to London by rail some pockets of 
bops, consigned to a purchaser. Owing to delay the hope are 
damaged by wet, and the purchaser, as be is entitled to do, 
refuses to receive them. The consignor dries the hops, thus 
making them as good as before for actual use, but meantime 
the market has fallen. He sells the hops, and is entitled to 
recover from the carrier the difference between what they bring 
and what they wonid have brought if delivered in time.* 

(d) H. is under a contract to supply a quantity of military 
shoes at a certain time, in London, at an unusually high price. 
He delivers them to a railway company, with a notice of the 
contract, and that unless so delivered the shoes will be thrown 
back on his hands ; but no notice is given of the price. The 
shoes are not delivered within the time fixed. The measure of 
damages is the expense and toss on a rfrsale at the market price, 

1 Cutting B. Grand Tmnk By. Co., 13 All. 381 ; s. p. Weston v. 
Grand Trunk Ry. Co., 54 Me. 376 ; ace. Sherman i>. Hudson R. B. R. Co., 
64 N. T. 354 

« Scott V. Boston & N. 0. S. S. Co.. lOe Mass. 46a 

* CoUard v. Soutli Eastern Ry. Co., T H. & N. 79. In anck cases as 
this, it is to be taken for granted that the price in the contract, and 
the price on the r&sale are the best eiidence of actual ralae. 
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not the difference between the price obtained on a resale, and 
the exceptional price fixed in the first contract ; the parties did 
not contemplate it.> 

(e) The contract is to transport live stock to Chicago. It 
should have arrived in time for the market on Thursday, bat does 
not arrive till Friday, and there is no available market nntil 
Monday. It is sold on Monday, Tuesday, and Wednesday. If 
it could all have been sold on Monday, there can be no recovery 
beyond that day. The measure of damages includes deprecia- 
tion in value, stuinkage in ireight, the expense of keep, and 
interest.' 

(/} The action is for damages to ink tiiroagh freezing, ow- 
ing to delay in transportation. The measure of damages is any 
loss or depreciation in value owing to this cause ; the plain- 
tifi cannot recover for time lost in waiting for the ink; such 
damage is not direct.* 

(g) A commercial traveller delivers a parcel containing sam- 

1 Home B. Midland By. Co., L. R , 7 
elusion eeema tu have been reached ir 
Cobb, 64 111 128, in whicli case the ehijiper was allowed to recover on 
the basis of the priee fixed in the contract. The role in the English 
case seems the true one. The caJ-rier can hardly be supposed to con- 
template a loss, the extent of which he has no means of knowing. 

" Ajces V. Chicago & N. W. Ey. Co., 75 Wis. 215. The expensea 
of keep in the case of lire.etock transported to market wQuld seem to 
be consequential damages within the contemplation of the parties. 

* Ingledew b. Northern R. R., 7 Gray, 86. The damages are not 
direct, because the measnre of damages involved in the cause of action 
fur delay is solely the difierence in value of the goods at the tjme 
when they should have been, and when they have been delivered ; 
anjthing eUe is consequential npon this, Bnt Thomas, J., goes on to 
say that they are remote. This is a dictum, and ma; well be qaestioned. 
Nothing wonid seem to be less unlikely than that the owner of goods 
shonld lose time through waiting for them when delivery is delayed. 
Such damages, however, not being direct, i. e., necessary, they could 
not be recovered without being specially alloged, and the attempt in 
this case seems to have been to recover them under a general aUega- 
tion of damage. Cf. Hales u. London & N. W. Ry. Co., 4 B. & S. 66, 
in wliich damages for money spent in looking for the goods were 
allowed. 
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plei of jewelry to a carrier at Oxford, to be conveyed to Lirer- 
pool. The carrier is not notified of tiie oootenta of the parcel, 
or purpose of the consignment. There is a deU; in deliver;, 
aad the plsintlfi mB&ntime remains waiting at a hotel, making 
inquiries. Ue cannot recover the amount of his hotel bill.' 

(A) A quantity of wool is delivered to a railway to be carried 
to Boston, and the carrier is uotifled that the goods are sold at 
a price given, provided tliej are delivered in time. Owing to 
delay there is depreciation. The measure of damages is the 
difference between the value when delivered, and the contract 
price, together with expenses incurred in looking up the wool, 
and interest on both sums.* 

Rule. 
99. If the goods are not dimtniaked in value, the meas- 
ure of damages for delay is the value of their 
use during theperiod of delay, 

Illosteations. 

(a) The action is against a carrier for delay in forwarding 
money. The measure of damages is the interest on the money 
during the period of delay.' 

(6) The action is for delay in delivering machinery. The 
measure of damages is the value of the use of the machinery ; or 
the sum for which the plaintiff might have hired like machinery.* 

Cases may arise involving delay, non-de!iver3-, and re- 
fusal to tvQDspoi't The value which the goods would 

1 Woodger v. Groat Weetem R7. Co., L. E., a C, P. 318. Botill, 
CJ,, gives as a reason that sncli damagei were not within the contem- 
plation of the parties. Bnt there ie another reason morecoDclnaive,— 
that his hutel expenses represent the cost of his entire board and lodg- 
ing during the period of delay. This entire sum is not an eipeuse 
caused by the delay, for he most hare been at expense for both in any 
case, — voiv likelj at the same expense. 

1 Darning k. Grand Trunk R. R. Co., iS N. H. 4SS. 

» U. S. Express Co. v. Haioes, 67 Dl. 137. 
I * Friestlf d. Northern Indiana &. C. B. B. Co., S6 DL 305. 
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have had if delivered properly, still governs. V. con- 
tracts with L., a produce dealer, to carry a quantity 
of peaa from Canada to New York, but fails to carry 
them further than Burlington, oning to the freezing of 
the waterways beyond that point L., beiug unable to 
obtain them in any other way, replevies them at Burling- 
ton, and sends them to Boston for a market ; this is found 
to be a prudent course. The measure of damages is the 
difference between what they would have brought at Mew 
York if delivered at the proper time, and the amount 
realized at Boston, with interest.' 

In the case of misdelivery, the carrier may deliver to 
an unauthorized person, or deliver to the owner, but at a 
wrong place or time. In the first case the act amounts to 
a conversion, and the measure of damages is consequently 
the same as in the case of non-delivery, — the valne of 
the goods, with interest, less the unpaid freight.* If the 
owner receives them at the wrong time or place, he will 
be entitled to his actual damages, whatever they may be. 
They may he merely nominal ; ° or they may amount to the 
cost of removing the goods to the place where they should 
have been delivered.* 

As a general rule the measure of damages for loss or 
delay in transporting goods does not diflfer in Admiralty 
from that of the Common Law. An exception is said to 
be necessary in the CAse of long sea voyages,* when there 
is merely a fall in market value between tlie time when 
the goods ought to have been delivered and the time when 
they are delivered. The reasons given are, first, that 
goods may be easily sold " to arrive ; " that is, that the 

1 Laurent v. Vangho, 30 Vt. 90. 

* Forbea v. Boston &. Lowell R. R. Co., 133 Maaa. IB4- 

» Rosenfield v. Express Co., 1 Woods, 131. 

* Chicago & N. W. Ry. Co. c. Statibro, 87 111. 19B. 

* The Parana, 1 P. D. 452 ; 2 P. D. 118. 

19 
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owDer may protect himself against loea; second, that 
there la do certainty that they will be sold immediately oo 
arrival. But the difficulty with tliie reasoning is that a 
shipper is not boond to sell the goods at all, and even if 
be does sell them, or intends to sell them, this does not 
affect die undertaking of the shipper in any way, which is 
simply to be responsible for the delivery of goods at a 
certain time and place. If the value of the goods then 
and there does not fix the dami^s, what other guide is 
there? 



Carriage of Pasbenqebs. — Tbe contract or doty to 
carry passengers is of an entirely different description. 
Tbe injury falls directly upon tbe person, and the conse- 
quences of this are in most cases not distinguishable ^m 
those of a tort On the other hand, as there is in every 
case a contract to carry, conseqnential damages, as for 
injury to business, etc., may be recovered under the rule 
in Hadley v, Baxendale, and notice will therefore often 
affect the measure of the recovery. Owing to the fact 
that negligence may be the foundation of the action, and 
that this negligence may be treated as neglect to perform 
the duties of the contract, or as neglect to perform the 
duties imposed upon any one in tbe position of carrier, 
it is often impossible to say whether the action is one of 
tort or contract. Tbe result is that to lay down any rule 
which will be of much use as a guide, is extremely diffi- 
cult It should be noticed that a carrier of passengers is 
not an insurer. His duty is to carry safely all persons 
who apply for passt^e.' The difficulties which snrround 
the subject, and the way in which tbe oonrts meet them, 
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can beat be Been bj a fev illustratioDS. The principal 
question involved in ttie cases will generally be found to 
be, not the measure of damages, which is alvrayB the bene- 
fit of the contract to carry safely, or the proximate con- 
sequences of the breach of duty considered as a tort, but 
that of proximate cause. For inetaoce, in a leading 
English case,' the plaintiff, his wife, and two children, 
ttrft aet down at the wrong station ; they cannot get a con- 
veyance and are- obliged to walk ; the wife catches cold, 
. and is laid up for some time. It »- held that there can be 
no recovery for the expenses of the illness; becainv it 
was not within the contemplation of the parties, nor a. 
probable consequence of having to walk home. Now the 
question whether the illness is the natnral result of the 
exposure is obviously a question of proximate cause, just 
as much so as if the action hod been one for personal 
injury. Upon the whole there seems no reason why, in 
this very peculiar class of contracts, the agreement should 
not be regarded as including an undertaliing to carry so 
that there shall be no personal injury (this is what carry- 
ing safely means) ; and in that case the question will 
simply be whether tha illness, expenses of cure, etc., were 
caused by the breach of contract, or tort. This question 
should be for the Jury. It has been seen ' that in Hobbs 
V. Londoa & S. W. By. Co., the right to recover for the 
exposure was treated as a question for the court, because 
the action was treated as an action of contract ; but 
where the contract is of such a nature that the effect of 
the breach of it is similar to that of a tort, the reason for 
the rule ceases. 
The cause of action is neglect to transport the passen* 

' Hobb* 0. London & 8. W, By. Co., L. E., 10 Q. B. 111. Great 
doubt la thrown on this decision hj the opinions of Bbamwbll and 
Bbett, L. J., in McMahoQ v. Field, 7 Q. B. D. 591. 

^ AnU, p. 64. 
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ger across the iBthmuB or Panama, according to contract. 
The trial judge leaves it to the jury to determine whether 
a subsequent illness of the plaintiff's is due to the defend- 
ant's neglect This ts held to be the proper course ; and 
the jury having found in the plaintiff's favor on this point, 
he may recover the expense of such illnesa.^ The plain* 
tiffs are left at night in a place where no honsee are to be 
seen, and at a distance fh>m their destination. They 
walk to their destination, and the Jury find this to have 
been a reasonable act. The exposure results in a mis- 
carriage, which the Jury find to have been dae to the con- 
dition of the female plaintifTs health. Recovery may be 
had for the expenses of the consequent illness.* As the 
primary consequence of the mere failure to transport, or 
delay in transportation, or transportation to the wrong 
place, is inconvenience, the natural act of the passenger 
is to reduce this to s minimum by taking another con- 
veyance to his destination ; and, as in the case of goods, 
the added expense will usually be his measure of dam- 
ages. But of course the expense to which he goes mast 
be reasonable. A good test is, — would the passenger 
have taken the conveyance and incurred the expense, 
whatever it may be, if his situation was due to mere 
accident, or his own fault, and he had no one to look to 
for compensation ? ' 

In these cases an inquiry usually particnlarly pertinent 
is whether the dam^e is really caused by the failure to 
transport, or to something else. A case in the Supreme 
Gourt of the United States illustrates this. The action is 
brougiit to recover damages for failure to transport the 
plaintiff from Acapulco to San Francisco. The evidence 
is that the plaintiff had been banished from San Francisco 

1 WiUtams V. Vandertilt, 29 N. T. 217. 

' Brown v. Chicago, M. &. S. P. Hy. Co., S4 Wis, 3*2. 

» Le Blaoclie i^. London & N. W. Ey. Co., 1 C. P. D. 38S. 
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bj a Vigilance Committee, an organization having com- 
plete control of the cit}-, nnder penalty of death in case of 
return. On discovering the facts, the master, from motives 
of humanity, puts him on board a ship which takes Ijim to 
New York, where he remains for four years. The Vigi- 
lance Committee having ceased to exist, he then returns 
to California, where he brings suit, claiming damages on 
the ground that all efforts to get back were nnavailing, and 
recovers a verdict for four thoosand dollars. The court 
reduces the verdict to Qfty dollars. The reason he could 
not get back to California was that no ship would take 
him ; and had it been otherwise, his return under the cir- 
cumstances would not have been the act of a prudent 
man.' This case was one of a libel in admiralty, but 
common-law principles of damages fully apply> In Brown 
t>. Memphis & C. R. B. Co.,' it is suggested that the 
damages allowed by the Supreme Court in this case were 
punitive, and not compensatory. It is tiue that exemplary 
damages may be given in admiralty ; ' but in Pearson v. 
Duane there seems to have been no ground for exemplary 
damages. What the plaintiff lost was the difference in 
expense to him of being in Acapuico and New York. The 
expense of getting back to Acapuico was the full extent of 
his dam^es, and this would have been represented by 
about the sum allowed. No money had been paid as 
fare. 

1 Pennon e. Duane, 4 Wall. 605. 

» 7 Fed. R. 51, 64. 

• Per Story, J., in Boaton Mfg. Co. v. Fiske, a Mason, 119. 
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CHAPTER XX. 

TELEQBAPHIO DESPATCHES. 

The liability for non-deliverj or mis-delivery of tele- 
graphic deapatclies bos been eometimea discussed as if it 
resembled that of carriers ; but the points of resemblance 
are not many. It is settled that telegraph companies are 
not in law common carriers,' and a telegraphic contract 
relates to the carriage neither of goods nor persons. The 
contract is that intelligence or information of some kind 
shall be conveyed by means of an electric current to some 
one at a distance. Negligence or breach of CMitract 
must be the foundation of the action ; and as to Uiia, 
there seems to be a difference between the view taken 
by the English and the American courts, the former hold- 
ing that while tlie sender may have an action of con- 
tract, the person for whom the message is intended has 
no right of action at all,' the latter that the person to 
whom the mess^e is addressed bas an interest suCBcient 
to support an action,* The action, according to the cir- 
cumstances, may be in contract or in tort, — may combine 
the features of both, or may not make it clear which 
ground of liability is to be regarded as the basis of tb« 

1 KUey V. Western U. T. Co., 109 N. T. S31 ; Oriuaell o. Weatem 
U.T. Co.. 113 Mass. 299. 

» Playford v. United Kingdom E. T. Co , L. E,, i Q. B. 706; Dick- 
HO e. ReDter's T. Co.. a C. P. D 62 ; 3 id. 1. 

■ For a full collection of auCboritiee, see 35 Am. & Eng. EncycL 
of Law, B2J-S28. 
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claim ; the damages allowed depend upon the view tskea 
of the nature of the injury, which may be of any de- 
Bcription, pecuniary or personaL While the form of the 
action may be, and oflen is, regarded as unimportant, 
the guiding principles of proof and assessment of damages 
are always in force. In the case of commercial despatches 
we do not find damages for mental distress ; the value of 
the use of money still continues to be interest ; cases of 
mess^es affecting the person or domestic relations are 
treated in a wholly different manner fh>m those affecting 
pecuniary interests. 

The liability of telegraph companies and the principles 
which govern the assessment of damages for non-delivery 
or delay, have been recently stated by the Supreme Court 
of the United States upon a full review of the authorities. 
Such companies cxei-cise a public employment, and are 
bound to serve all alike. They are not, however, common 
carriers, nor even bailees. The message is in itself of no 
value, and the measure of damages has no relation to any 
value of the message, except so far as the value may be 
disclosed by the despatch itself, or be ^reed between the 
sender and the company. The company may restrict its 
liability by reasonable regulations, and it is a reasonable 
regulation to require the repetition of the messi^e from the 
place of destination if the sender wishes to insure accu- 
racy ; and to provide that for mistakes in unrepeated 
messages the company will not be liable beyond the cost 
of transmission. To fix the company with liability for 
substantial damages in contract, the rule in Hadley v. 
Baxeudale must be applied, and consequently for loss, in 
the case of unintelligible despatches, or messages in 
cipher, there is no liability.' Such is the general result of 
the authorities. When it b said that the message itself 
has no value, it is not meant that correct delivery of the 
1 Primtose v. WeBtem U. T. Co., 154 U. S. I. 
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I has none ; but as to thia, oning to the nature of 
the coDtract, it is impoaeible to say that there is any 
general stautlanl bj' which the value can be measai'ed. 
Despatches divide themselves broadly into two classes, — 
commercial or business messages, wheu the interests 
affected relate to money or money's worth, and non- 
commercial messages, when the interests affected may be of 
any otlier kind. Commercial messages come within the 
operation of the rule of Hadley f . Baxendale &s far as 
they convey to the telegraph company a more or less 
intelligible idea of the object intended to be affected by 
the result. 

Perhaps, owing to the difference in the nature of the 
business, coui-ts seem to find the difficulty in the way of 
holding telegraph companies liable for consequential dam- 
ages, under the rule of the contemplation of the parlies, 
less than in the case of carriers. The telegraph company 
conveys intelligence, and always has (except in the case 
of unintelligible or cipher despatches) some notice of the 
object of the correspondence ; the mind of the operator 
must necessarily be directed to the meaning of the de- 
spatch in order to transmit it properly. The carrier's 
business, on the other hand, is simply to carry, and except 
so far as there may be a volnotaiy diselosui-e, or so far as 
he may, to protect himself, require the shipper to disclose, 
he does not even know the nature of the thing carried, far 
less the object in view. Consequently the proof of con- 
templation by both pai-ties is more easy in the one case 
than in the other. Without very careful comparison of 
all the circamstances, it will not do to assume that a 
decision in a case against a telegraph company as to the 
contemplation of the parties will have any force or appli- 
cation in a case agiunst a carrier. 

With regard to the question of proximate cause great 
difficulties are presented because the question so often 
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arises nhetber, hod the message been received, it would 
have been acted upon, and whether the real cause of the 
loss is not the independent act of one of the parties. 

In many cases the question of the alluwaoce of dam^es 
for mental suffering ia involved, e. g., despatches relating 
to family events affecting the feelings, such as births, 
deaths, or funerals, or despatches summoning physicians to 
the bed-side of neai' relatives. In these cases the plaintiff 
cannot I'ecover merely by saying that he has been caused 
mental suffering. He must present a case which imports 
mental suffering. From what has been said already 
about mental suffering it may be infeiTed that tiiere is 
great conflict on the subject in this Class of cases. Courts 
which, relying on the often quoted dictum in Lynch v. 
Knight, take as their guide a supposed rule of law that no 
damages for mental suffering can be allowed unless phy- 
sical suffering is involved, must exclude such damages ; 
courts wbich hold it to be the absolute rule that when tlie 
_ form of the action is contract no damages for mental suffer- 
ing can be recovered, must exclude such proof in all cases 
in which the sender brings an action sounding in contract 
It must be said, also, that grave difficulty iu the way of 
proof is apt to surround the claim. But on principle, in 
a case free fh)m doubt, there seems often more reason for 
allowing proof of mental suffering here than in cases in- 
volving physical injury. Indeed if the allowance of dam- 
ages for mental distress in every case of physical pain were 
a new question, it would seem very doubtful whether one 
is really a normal consequence of the other. In a court 
of common law, mental distress is an ordinary result of a 
fracture of the arm, or collar-bone. But what is reaUy 
meant is fright, not injured feeUuge. 

For failure to convey intelligence there cannot In the 
nature of things be any nonnal rule of damages ; no idea 
of the nature and extent of the injury is If^ically im- 
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ported nntil we know what was the intelligeoce to be 
conyeyed. 

iLLUSTRATIONa. 

(a) A mewage directed to £. is delivered by M. at the tele- 
puph station of the defendant in the name of, and pnrportjag 
to be from the cashier of a bank. It conveys the informatioa 
that the bank will pay checks of M. to the amount of 120,000. 
M. is known to the operators who transmit the message, and 
known by them to have wtitteo it; the traosactioo as a whole 
is such ijiat it is gross negligence to forward it. Belying on 
the despatch, E. cashes U.'s check for 110,000, and gives him 
credit for 110,000. The whole transaction being a fraud, the 
company is liable for the amount of the loss.^ 

(b) A despatch is left by B. with a telegraph company to be 
sent to Chicago, directing the purchase of 10,000 bushels of 
corn. As transmitted it directs the purchase of 1000 bushels. 
The mistake being discovered, the balance of 9000 bushels is 
purchased by B., but at ten cents more per bushel than he could 
have bought for, at the time of the delivery of the original 
despatch. The measure of daraages is S90O with interest.* 

(e) A message orders the purchase of stock, which advances 
between the time the message should have arrived and the time 
of purchase under another order; the advance is the n: 



(d) Dealers in pork at Boston receive a letter from dealers at 
Buffalo, offering to sell a lot of hogs; after correspondence they 
send a despatch, " will take yoiu- hogs at your offer." Delivery 
is unreasonably delayed, and the Buffalo dealers sell the hogs 
to another person. The measure of damages is the difference 
between the agreed price and the sum which the Boston dealers 
would have been compelled to pay at the place fixed for delivery, 
to replace themselves.* 

» Elwooa V. ■Western U. T. Co. *S N. T. 849. 
' Bartlett V. Western U. T. Co, 63 Mo. 209. 
s United States T. Co. u. Wrager, S5 Pa. St. 362. 
* Squire u. Western U. T. Co. 98 Mass. 232; ace. True tj. Inter- 
national T. Co., 60 Me. E>. 
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(e) The despatch reada, " Send bay hone to-day, Mock loads 
to-night." Mock is a well-known buyer, in the habit of ship- 
ping horses from the vicinity, presDmably known as such to the 
defendant's agent. The owner can recover for the loss of the 
sale.i 

(/) L. & D., manufacturers of salt at Syracuse, have an agent 
at Chicago, and another at Oswego, which is their shipping port. 
Whe agent at Chicago telegraphs to the agent at Oswego, " send 
6000 sacks of salt immediately." Through the negligence of 
the company the mess^e as delivered reads " casks " instead 
of " sacks." The despatch as sent would have meant sacks of 
fine salt, at fourteen pounds each; as altered it means coarse 
salt, in casks of 320 pounds each. Five thousand casks oi 
coarse salt are sent ; on arrival at Chicago, there being no market 
for it, it is sold for less than the market value at Oswego. In 
an action against the company the shippers can recover the 
difference, together with the expense of transportation to 
Chicago.* 

(g) The message, read iu the light of well-known usage in 
commercial correspondence, and in view of other circumstances 
within the knowledge of both parties, reasonably ii^forms the 
operator that it relates to a business transaction, disclosing its 
nature so faras necessary to accomplish the purpose for which 
it is sent ; it does not disclose the precise terms nor inform the 

> Thompson v. Western U. T. Co., 64 Wis. 531. 

« Leonard v. New York, A. & B. E. M. T. Co., 41 N. T. 544. The 
rule of damages is said bj the court of appeals to have been " snfB- 
cientlj favorable to the defendants," p. 567. Of course, in such a 
case the verdict staads. It was argned that the pl^ntiSs should have 
sent the salt back to Chicago; but there was nothing in the case to 
show that this would have been a prudent cotttae. The damageB al- 
lowed ate treated in the opinion of Eabl, C. J., as comiEg under the 
rule of the contemplation of the parties ; there was however no proof 
that the company knew that the salt was shipped for sale, but this is 
not necessai; to the decision. The companj's negligence was the 
efficient cause which led to thesalt being in Chicago instead of Oswego, 
But for this negligence the salt wonld have still been in Oswego. The 
companj most, therefore, be liable for the couseqaont damage, which 
is the rule adopted by the court. 
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operator u to the amouat of damage likelf to reaolt The 
plaiDtiff maj recover consaquential dnmagea.' 

(A) C. Benda a despatch directing bis agent to ahip a horse 
to V. Aa transmitted the despatch is an order to ship the horse 
to N. ; this is done, and as tJie agent goes away, C. cannot for 
some time ascert^n what has become of the horse. He may 
recover sub«tanl»ai damages.' 

(i) A despatch contains informatiou of the arrival of a barge 
for the purpose of shipping staves. It is not delivered for 
thirty hours, so that pl^tifF cannot nse it to get the staves, 
and they are swept away by an extraordinary flood. The 
measure of damages is tbo loss of the use of the barge for the 
period of delay; not the value of the staves, the proximate 
cause of the loss of these having been the high water.' 

(j) A message directs the person to whom it is addressed to 
make a purchase of oil if he thiulcs it safe; it is found as a fact 
that if the despatch had beeu received in time, he would have 
purchased at #1.17 per barrel. The next day the price rises to 
(1.35, and no purchase is ever made. There is no proof that 
had the oil been purchased it would have been resold. The 
plaintifi can only recover the cost of sending the despatch.* 

(it) B. sends a message to his agent at R. requesting him to 
telegraph back information as to the condition of an oil well 
at R. belonging to B. ; owing to defendant's fault the message 
does not reach the ^ent for some days, and B. sells the property 
for less than, in view of the actual facts as to its condition, it 
was worth. The defendant had no notice or knowledge of B.'s 
object in sending the despatch. The only loss for which he can 
recover is the money paid for ita transmission.* 

(/) The action is by the sender gainst the telegraph company 
to recover damages for a mistake in the transmission of a de- 

' Postal Tel. Cable Co. tp. Lathrop, 131 111. 57S. 

» Western U. T. Co. b. Crall, 38 Kan. 679; 5 Ara. St. Rep. 795. 

» Bodfcin V. Western U. T. Co., 31 Fed. R. 13*. 

• Western IT. T. Co. v. HaU, 124 U. S. 444. There ia no proof of 
loss. Be would have had the oil, bnt he wonld have paid its exact 
market valua. The only wa; of mating ont a loss is to assume that 
ha would have sold the next daj, which is mere conjecture. 

* Baldwin v. United States T. Co., 45 N. T. 744. 
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spatch, which was in cipher, aninteUigiblQ except to the sender 
and his ageut. No more can be recovered than the sum paid 
for sending the message.^ 

(m) A message is sent to B. infomiiDg him of the death of 
hia brother, and the time and place of burial, but through 
negligence it ia not delivered. Mad he received it, he would 
have been present at the funeral. The damages claimed are 
for disappointment and mental auflering through having been 
prevented. The court instructs the jury that auch damages 
may be recovered, and a verdict ia rendered for 8800. The 
verdict cannot be sustained.^ 

(») Messages are sent to a woman, announcing the illness 
and death of her brother. The damages claimed are for being 
prevented from caring for her brother, and making preparations 
for his funeral. A demurrer cannot I>e sustained; the plaintiff 
has a right of action for nominal damages, and she may also 
recover for mental suffering.' 

(o) H. telegraphs his physician, at a distance of five miles 
by rail, "Come first trwn .to see my wife, very low." The 
message ia not delivered till the next day, when the physician 
at once goes to H.'s house; six hours later U.'s wife dies. 
The physician testifies that had he received the despatch the 
day before he would have gone at once, but is not certain that 
he would have been able to save his patient's life. On snit 
by H. dam^es may I>e recovered for mental sufiering.^ 

• Primrose u. Western U. T. Co,, 154 U. S. I. 
» Western U. T. Co. v. Rogera, 68 Mies. 748. 

' Wadswoith tp. Western U. T. Co,, 96 Tenn. 695. Provided, of 
coarse, that there are not circumstaQceg showing that she did not 
softer. Near relatives may be on such terms as to preclade the pos- 
sibility of snch proof. 

* Western TJ. T. Co. ti. Henderson, S9 Ala, 910; in such a case 
mental anffering would seem to be imported. 
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CHAPTER XXT, 

BREACH OF PBOMIBB. 

Tbe rules governing ia actions for breach of promiEie 
of m&rriage illustrate many points with regard to the 
law of damages. The action ia in form one of coatiact, 
but the injury falls partly on person and partly on property, 
while the direct and natural consequence of the breach is 
the verj- species of injury which the law in ordinarj- actions 
of contract refuses to redress, — mental suffering, injury 
to feelings and affections, and wounded pride. Substance 
has here, as elsewhere, prevailed over form, and the result 
Is that the action more resembles an action of tort thao 
one of contract. 

The action is peculiar in another respect. It might be 
supposed that since what the plaintiff has lost is a mar- 
riage, and since she is entitled to pecuniary compensation 
for this, what she would recover would be the difference 
between her position as a single woman, and the sum of 
the benefits she would have received from tbe marriage. 
But no such rule can be applied, because there is no say- 
ing with certainty what would have been the benefits of 
a particular marriage. The whole matter is conjecture.* 

1 It maj be worth saggsating that thU lack of certaintf aa to proof 
mty have b«en one reason why the common law aUowed no action for 
the death of a bnman being. The benefit to be deriTed bj a familj 
from tbe continnatioa of the life of a member ia as problematical as 
tbe possible benefit to be derived from a marriage. We are so ac- 
cQBtomed to the statntory action for death, with its rale as to " prob- 
able benefit," that we are apt to forget the inherent difficulties which 
beset estimates of thJs descriptioii. It shonld not be oTerlooked that, 
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The jury are allowed to hear evidence as to the circnm- 
atances of the defendant, and to consider thetn in giving 
a verdict ; but this does not mean that the plaintiff recov- 
ers tbe value _of the lost marriage, as in the case of an 
ordinary commercial contract. 

Id a recent English case in the Coni-t of Appeal, the 
nature of the action for breach of promise has been care- 
fully considered. The question was whether such aa 
action, where no special damage is alleged, survives 
against the personal representatives of the promisor. It 
was held that it does not ; that the special damage which 
would cause it to survive must be damage to tbe property 
and not to the person of the promisee, and must be within 
the contemplation of both parties at the date of the 
promise, and that the action can be brought i^inst the 
executors for such special damage only, and not for general 
damages.' The theory upon which the decision is based is 
made entirely plain in the opinions of Lord Esher, M. R., 
and Bowen, L. J. It is that, though formally an action of 
contract, the action for breach of promise of marriage is 
founded upon an injury resembling deceit or fraud, as in 
tort ; that the claim for the loss of the marriage is merely 
secondary ; in other words, that the subsfantive cause of 
action is purely for elements of injury afiecting the perw>n, 
and that when the pecuniary circumstances of the defend- 
ant are gone into, this is merely one of the collateral circum- 
stances of aggravation. This makes the action on one side 
one of deceit or fraud, on the other, of contract, and explains 
what is said about special damage. It is not particular 
injury which is meant, but special or consequential dam- 
ages, under the rule in Hadley v. Baxendale. Although 
the cause of action considered as a personal wrong does 
owing to the fact of the Biistauce of the jury, many thioga an rigidlj 
excluded in a commoolaw conrt which might nuder a diCeteut ey stem 
Iw admitted. 
1 Finlay v. Chiraof, 20 Q. B. D. 494. 
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not Bamve, there is a promise, and if the plaintiff can 
show that the breach of this promise produced " a tem- 
poral (t. e., pecuniary) loss flowing directly ftom the breach 
or within the contemplation of both parties," a recovery 
may be had against the executor of the promisor. 

The case does not make it clear what such special dam- 
ages must be. Bowen, L. J., says that ueither the expense 
of maintaining faerseif as a feme sole after the breach, 
nor money spent for a trousseau by the plaintiff, is enough ; 
hut he expressly says that it is not to be understood that 
there may not be a claim for a trousseau which would be held 
good. Perhaps if a date were fixed for the marriage, and 
the plaintiff purchased her trousseau on the strength of it, 
this might be held a ground of recovery against the exec- 
utor. The American decisions support the view taken by 
the English court,* and the result arrived at seems, from a 
technical point of view, quite as anomalous as everjthing 
else connected with this action. An action formally in 
contract, which does not survive so far as the substantive 
cause of action is concerned, and yet which may survive by 
means of the formal cause of action for the purpose of 
securiug compensation for a radically different form of 
injury, is, to say the least, aui generis. There is something 
of the same sort in seduction, when the formal cause of 
action is loss of service, and the substantive cause of 
action the wrong and injury. 

It has been seen that general damt^es are such as are 
naturally imported by the statement of the cause of action. 
The law is said to imply them, or presume them to have 
accmed from the wrong complained of.* As a rule the law 
merely follows common experience, and implies such dam- 
^;es as the statement of the cause of action l<^ically 

1 8te1>biiu V. Faliner, 1 Pick. TI ; Smith f . SheroiBii, 4 Cnah. 406 ; 
Horej 17. Fags, 55 Me. 142 i LBttimore ir. SimmoDi, 13 S. & B. 183. 
* I ChJtly PI. B90. 
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imports ; special damages, on the other haod, are such as 
are asserted to have followed from the cause of action, 
but are not imported by it. Such damages can never be 
recovei'ed, unless they are (1) specially set up in the declar- 
ation, and (2) proved to be a proximate consequence of 
the wrong complained of. 

In an action for breach of promise, general damages 
only are claimed,' but the plaintiff is allowed to prove 
seduction and the birth of a child. This is a good giouud 
for a new trial. Had she alleged that owing to the con- 
dition she was in her mental suffering bad been aggra- 
vated, this would have been a proximate result, and she 
might liave proved it ; but it is not necessarily imported in 
the statement of the cause of action. But proof of the 
effect upon her bodily health of the seduction would lie in- 
admissible, even if averred.* The reason given is that the 
plaintiff was, in part at least, responsible for the seduc- 
tion, and cannot recover for this wrong, or its consequences. 
Mutual fault is no doubt the explanation of the common- 
law rule that no action lies for seduction.* In some juris- 
dictions the common-law rule is not recognized, and a 
woman may maintain an action for her own seduction ; 
but then she must prove that her will was overborne by 
that of the defendant (e. g., owing to the peculiar relation 
in which she stood to him, as adopted daughter, etc.), in 
other words, that she was not a consenting party.* In the 
action for breach of promise, she may recover for mental 
suffering which the defendant must have known would be 
enhanced owing to her condition ; but of course the seduc- 
tion itself is not a consequence of the breach. 

1 There wa4 an Bvenneiit in the declaration of disappoiatment and 
mentol ralEBring, bnt the court held these to be general damages, 
implied in BTery case, 

» Tyler v. Sallay, 82 Me. 138. 

' Panl e. Fwuier, 3 Mass. 71. 

* Watson V. Watoon, !>3 Mich. 168. 
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100. Jn aetions/'or breach of promise of marriage, the 

amount of the verdict is in the duscretion, of the 

My- 

101. AU circumatancea in aggravation or mitigation 

are admitsible in midence. 

102. Exemplary damages may be given. 

103. Verdicts may be set aside as excessive or inadequate. 

Illdstoations. 

(a) Ths jniy are iDstructed that they may consider the fol- 
lowing elements of damages: (1) disappointment of plaintiff's 
reasonable expectations, aod the loss caused thereby, and among 
other things the money value of the marriage. (2) The injury 
to her aSectiouB. (3) Mortification and distrefa, resulting from 
defendant's refusal to fulfil his promise, and in oounection with 
the last two elements ot injury, the length of time during which 
the engagement has existed, her wounded spirit, the disgraoe 
and insult to her feelings, and probable solitude which would 
result from the desertion. T)ie inatruotiou is proper.' 

(£) On the trial the jury is charged that if they find for tha 
plaintiff they " should award her such damages as will place her 
in as good a condition pecaniarily as she would have been if the 
contract bad been fulfilled." The instruction is improper; it 
ia too complicated and conjectural to be of servioe, and should 
not haTe been given.' 

(c) The yerdist is tor £2500. The defendant ia a man of 
considerable property, the plaintiff, of a respectable family, has 
bees seduced by him under promise of marriage and cast off. 
The amount is not excessive, it ia a matter of discretion with 
the Jury,* 

> Coolidge f. Neat, 129 Mass. 146. 

^ Miller v. Rosier, 31 Micli. 475. In Lawnance v. Cooke, 96 Me. 
IS7, such a direction was held proper; but, as explained above, the 
Michigan decision would seem to be id accordance with principle. 

' Berry v. Da Costa, L. K., 1 C. P. 331. 
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(d) The defend&nt aets up as a reason for the breach that 
the pl^nliff is unchaste. The charge beiug entirely contra- 
dicted by the evidence, this a^ravates the injury, and the jury 
may give exemplary damages.' 

(«) The jury is instructed that aa attempt to prove the 
plaiatifi guilty of mlBcooduct with other men of which he knew 
she was not guilty is matter of ^gravation, although not set 
up in the answer. This is not ground for a new trial.^ 

(/) Proof of seduction or of seduction followed by tho birth 
of a child is admissible in aggravation." 

(17) The plaintiff may give evidence of the financial resoorces 
and social position of the defendutt. Both are relevant to 
the question: what sort of a home was held out to her as an 
inducement? * 

(A) The trial judge is requested but refuses to chai^ tba 
jury that they should take into coQsidcTatioa the character and 
habits of the plaiutifC, aad if they b^heve, from the evidence, 
that she was addicted to lewdness and profanity, or either, they 
should consider these circumstances in mitigation. The refusal 
is error for which the judgment must be reversed.' 

(i) Defendant, denying the promise, testifies that be with* 
drew because he did not like the plaintiff well enough to marry 
her, and his counsel argues to the jury that they ought to con- 
sider that the plaintiff's loss is less by reason of her having 
escaped an unhappy marriage. The point is not properly rused 
by the exceptions; but the court says that if it had been, the 
matter would not be one of mitigation ; because the defendant 
might have inflicted a greater injury by keeping his promise, is 
no reason why the plaintiff should not recover the damage 
actually sustained.* 

' Southard v. Rexforfl, 6 Cowen, 254. 

" Kniffen v. McOoDDelt, 30 N. T. 885, 293. 

s SfaeTTnaD d. Rawson, 103 Mass. 395; K^ey ». BHey, 106 id. 339; 
Coil p. Wallace, M N. J. L. 391. 

• Bennett v. Beam, 4! Mich. 346 ; Berry e. Da Coata, L. B., 1 C. P. 
331. 

D Bnmett i>. Simpkins, 34 BI. 264. 

' Piper f. KingBbDiy, 48 Vt. 480. Another reason wonld be ttutt a 
promise to marry nsnallj contemplates lore and affection. If the de- 
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Ij) The suit for breach of promise is brought against the 
vromau, and the evidence is that the plaintifi is a man of gross 
manners, and d0«titut«of feeling; Uiat he has conducted him- 
self with brutalitj aad violence, and threatened to treat defend- 
ant ill. He asks for damages for the loss of the society of a 
person whom he never seems to have valued, and the jury should 
take this into account: his dam^es for injurj to his affections 
cannot be great. ^ 

(h) Statements made by plaintiff a few days after the en- 
gagement was broken, that she cared nothing for defendant; 
that all she wanted was his money, and to spite his family ; and 
that she did not mean to live with him, are admissible in mitiga- 
tion. They show a less amount of injury.* 

(0 The defendant may give in evidence, in mitigation of 
damages, the fact that he refuses to go on with the marriage 
bacause of the settled opposition of his mother, who is in iafiim 



fendaot were to notify the plaintiff at the time of the eagagemeot tliat 
he did not care for her, it might then, on breach, become a question 
whether he conld be held for a head of damage which buth parties 
did not contemplate. This, however, might not be of much praj:tical 
importance, as the mata heads of damage, the eSect upon tlie plaintiff's 
mind and affei^tiouB and the loea of tbe marriage, might not be dimin- 
ished. When the want of love and affection is on the plaintiff's side 
the case is different. See the next tvo tUustratiooB. 

1 Leeds v. Cook, 4 Esp, 256. 

S Miller V. Rosier, 31 Mich. 475. 

' Johnson u, Jenkins, 24 N. Y. 2SS. 
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CHAPTER XXn. 

CONTBAGTS AFFECTING BEAL ESTATE. 

With reference to covenants or agreemeDta affecting 
real estate an important distiDction must be noticed. As 
a general rule there is no difference between the piinciples 
govemiog dami^es in contracts affecting real estate and 
any others. The rules of avoidable consequences, of Hadley 
V. Baxendale, that the compensation must equal the injury, 
apply as much to real estate as to anything else. 

With regard to covenants in leases, for instance, little 
need be said except that they are treated as ordinary com- 
mercial contracts, and the plaintiff recovers his actual loss, 
which varies with the precise terms of the covenant and 
the circumstances of the case. The covenant is to give 
possession, and the tenant on failure fails to obtain it ; his 
measure of damages is evidently the value of the lease 
that he was to have had. In other words, for failure to give 
a tenant possession, his measure of damages against his 
landlord is the difference between the rent reserved and 
the value of the premises during the term.' This is only 
an instance of the application of the rule that for breach of 
contract the measure of damages is the net value of the 
contract. But, owing to the peculiar nature of the contract, 
it continually happens that other damages arc claimed. 
The tenant may have been compelled to obtain lodgings 
elsewhere ; for this expense he may recover.^ Still, the 
normal rule of damages always remains the same. 

1 TroU B, Granger, 8 N. T. 115. 

3 Cf. Yeagei v. Weaver, 64 Pa. Sc, 426, and Eddy t>. Coffin, 149 
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Rule. 
104. For failure to give poateanon by landlord, the 
measure of damages is the difference between 
the rent reierved and the value of the premiaes 
for the term. 

On breach of a covenant to repair, Hie tenant will always 
recover his actual loss, but it can hardly ,bo said that there 
is an abstract rule for determiuing it. Usaally he may 
make the repairs himself aud recover the expense. Or, the 
want of repairs may make the premises uninhabitable; 
Ih^a be would recover the rental value during the period 
of the breach.* Where the action is against the tenant, 
the measure of dami^e varies in the same way with the 
circumstances. He vacates the premises at the end of the 
term, leaving tbem out of repaii' ; the measure of damages 
is the cost of the repairs.' On the other hand, if the term 
still continues and the landlord cannot repair, the measure 
of damages may be the diminution in the value of the 
reversion.* 

It is needless to multiply illustrations of this sort. What 
has been said about leases maj' be said of the whole array 
of contracts relating to real estate. In every case the pre- 
mse nature of the interest affected (whether a term of years, 
a reversion, a life estate, a remainder, etc.), the character 
of the contract and the extent and elements of the injury 
must be inquired into. Analogies witii cases affecting per- 
sonal property will ftequently present themselves, but they 
do not signify that the rule in one case is the rule in the other. 
A rtulroad company covenants, for instaiice,in consideration 

1 Hexter d. Kdox, 63 N. T. 561. ■ 

" Clow K. Brogden, 2 M. & G. 39 ; Watriss v. Cambridge Nat. Bank, 

130 Mass. 343. 

■ Smith t>. Feat, 9 Ex. 1S1 ; Milk e. East London Union, L. S., 
e C. P. 79 ; Middlekanff v. Smith, 1 Md. 339. 
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of the right of way tbrongb A. 'a land, to erect a etation, 
and permit him to cultivate all the land comprised in the 
grant which is not needed by the railroad. Od a breach 
of this covenant, the measure of damages is the difference 
between the value of the lands as they are, and tbe in- 
creased value tbey would have had if the covenants had 
been performed.* This recalls the case of wan-anty of a 
chattel; bnt, as will be presently seen, an actual warranty 
in the case of real eatate is governed by rules not resem- 
bling those applicable to warranties of chattels. 

The great apparent exception to tlie rule that contracts 
relating to real estate are governed by the same principles 
which prevail elsewhere is found in the ordinary covenants 
contained iu deeds ; here one at least of the exceptional 
rules is sanctioned by experience and authority ; while 
the other has come down to us fVom times when the 
general principles of the law of damages, and especially 
of value, had not been developed. 

The ordinary covenants in a deed of land are (1) that of 
seisin ; (2) that of right to convey (these two covenants 
are synonymous and mean that, at the time of the convey- 
ance, the grantor has title ; if be has not, they are broken 
at once) ; (3) that of warranty ; (4) that of quiet enjoy- 
ment (these relate solely to the future, and bind the 
grantor and his beirs indefinitely to make the covenant 
good) ; (5) the covenant against encumbrances. 

The exceptional rules relate to. all these covenants, and 
their basis is the principle, that wherever there has been a 
breacb, the consideration of the deed, and not the real 
value of the lands at the time of tbe eviction, shall fix the 
dami^ee. The cases which arise are, nnder the first two 
covenants, lack of title, partial or total, at the time of the 
conveyance ; under the others, either eviction from whole 
or part of the land, or the establishment of the fact at 
> Mobile & U. Rj. Co. v. GUmm, 85 Ala. 432. 
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some later date, that an eacambrance or superior title 
exists (which also may reault in evlctiOQ). Od general 
priDciples the measure of the damages would be fixed by 
the value of the bargain, ^e.gr., in case of a total eviction, 
the value of the property lost, with interest for such a 
period as the covenantee may be liable for mesne profits, 
to the person holding the superior title. The valne would 
be talien, in the case of the covenant of seisin at the time 
of the conveyance, for it is then that the breach occurs ; 
in other cases, the value would be taken at the time of 
actual eviction. In n«itiier class of cases is this the 
actual rule.* 

Bdles. 

105. J^or breach of the covenant of seiein the measure 

of damages is the consideration paid with in- 
tereet ; * in the case of partial eviction, a pro- 
portional part of the consideration. 

106. For breach of the covenant of warranty or quia 

enjoyment, the measure of damages is the con- 
sideration, or a proportional part of it, toith 
interest during the period for which there is a 
legal claim against the vendee for mesne profits, 
together with the en^enses of the eviction suit.* 



> The mlea given in the text ate belisTed to be those generaUj in 
force. In aome States, the measnTs of damages Is made to depend 
apoD the value at the time of the breach, aa in the case of anj other 
contract. In MasBachuaetts, oa a covenant ot warranty, the measnte 
of damagea is the valne of the estate at the time of evictioa to- 
gether with the valne of the improvenienla. Cecconi u. Boddan, 
147 Mass. 164 ; the leading case in Massachnaetts is Gore v. Brazier, 
3 MasB. 528, 543. 

" The cases given as illnatrationa will freqaeutl; be fonnd to allow 
damages dne to other elements of injury. The rales only state the 
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Illdstsations. 

(a) The action is for breach of covenants of seisin and 

quiet enjoyment. The vendee cannot recover for improve- 
ments, nor for increased Talue.' 

(b) The covenants broken, embracing the covenant of seisin 
are held to give no greater rights than that covenant For 
breach of this, through an ejectment suit brought bj the real 
owner, the vendee's measure of damages is the consideration in 
the deed, with interest, for the same period of time as is covered 
by any legal claim against him (by the holder of the superior 
title) for mesne profits; together with the costs and reason* 
able counsel fees in the ejectment suit, for this suit the vrarran- 
tor was boand to defend. There can be no recovery for the 
costs in the suit for mesne profits; the warrantor was not bound 
to defend it.' 

(c) In an action for breach of the covenant of seisin, it ap- 
pears that the defendant had no title at the time of conveyance; 
the measure of damages is the consideration with interest.* 

(d) The covenant broken is that of seisin, the failure of title 
and eviction being partial. The measure of damages is a snm 
which bears to Uie total consideration the same proportion 

• Pitcher V. Livingston, 4 Johns. 1. The vendee is often allowed 
for improvements in the eviction suit, to the extent of the valne of 
the rents and profits. This seems to have been so, even in the 
ancient real actions. Viner's Abr. tit. Discount. 

* Staatsii.Ten Byck's Exrs., 3 Caines, 111. The opinion is by Kent, 
C. J. See Ch. UI. p. 3B, anie. When it is said that the warrantor is 
bound to defend, it is not meant that ho is bonnd to come in as a party 
defendant. The plaintiff may notify the warrantor to come in, but 
ramiot compel him to do so. If he does not, the covenantee may de- 
fend himself, and still recover from the wacraotor. The difference 
between the two cases is solely in the force and effect of the two 
judgments. In the first, the judgment becomes competent evidence 
in the enbsequent proceedings upon the warranty. In the second, it 
is not evidence at all ; the grantee must prove all Che facts which {had 
the warrantor defended and been defeated) wonld have been proved 
for him. Boyle v. Edwards, lU Mass. 373. 

■ Montgomery v. Reed, 69 Me. SKk 
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which the value of the tract lost beve h> the value ol the 
whole tract.' 

(«) W. covenants that he U seised and haa good right to 
convey; but his deed on]; conveys a title to a fractional un- 
divided iDterest, The measure of damages is the proportiou of 
the purcfaase-money which the interest not conveyed bears to 
the portion to which the title has passed.' 

(/) A tenant in common conveys common property with 
A covenant of aeiain; the deed is inoperative againi^t hia co. 
tenants, but the co-tenants confirm the grant. There has been 
a breach of the covenant, but no actual damage. The plaintiff 
can only recover nominal dam^es.* 

(ir) L. conveys to M. with full covenants of warranty and 
seisin land to which he has no title, and this is held to be a 
constructive eviction; subsequently the grantor obtains a good 
title to all but a part of tlie laud, which enures to the benefit of 
the grantee. By direction of persons who meantime hold the 
anperior title, timbei- is cut and taken away. The measnre of 
damages is: 1. the value of this timber; 2. such proportion of 
tiie whole purchase-money as the value of the part to which the 
title has fuled bears to tbe whole value.* 

The coveoaot i^aiDat cncumbraDces is broken at once, 
at the time of the coriveyance, if any encumbrance exists. 
Bat there may be no damage fi'om it bejond what the 
law implies in any snch case. Substantial damage may 
accrue in a variety of ways. The encumbrance may be 
such that ip order that the conveyance shonld be of any 
benefit to the grantee it should be at once extinguished. 
A common case is that of a mortgage sabject to immediate 
foreclosure. Or, the encumbrance may, as in the case of 

1 Bibb T>. Freeman, S9 Ala. 612. 

* Tone P. Wilson, 81 111. 529. 

* Hartford & Saliabui; Ore Co., v. Miller, 41 Conn. 113. This is a 
good illustration of a benefit accepted bj tbe parson injnred, and 
BctaiUlj redndng the damages to uothiog. See Chapter on Limi- 
tations of lujor;. 

* McIdiub v. Lyman, 62 Wis. 191. 



UNl-ZD^UvGoOglC 



CONTRACTS AFFECTING REAL ESTATE. 316 

a rigbt of way, or otber easemeDt, diminish the value of 
the estate, permanentlj, if it canoot be removed, temiKi- 
rarily, if it can be extinguished- Finally, the encumbrance 
may be of such a character &a to result in the actual evic- 
tion of tho graatec. In all these cases, the measure of 
damages must be the total amount of injury, but whenever 
the consideration is resorted to to limit the loss, the 
result will be difiFerent from what it will be in those Juris- 
dictions in which the actual value is taken ; and this will 
be only in cases of eviction, total or partial. In all other 
cases, as when the covenantee himself extinguishes the 
encumbrance (e. g., by paying off a mortgage) ' or when 
the encumbrance is permanent, and the value of the prop- 
erty is by so much diminished the actual loss measures 
the dam^es. A partial failure of title presents practically 
the same case. The only way in which a general mle 
can be stated would perhaps be : — 

Rules. 

107. J'br breach of the covenant against encumbrances, 

when there has been a total eviction, the meas- 
ure of damage t's the consideration. For par- 
tial eviction, the measure of damages is a 
proportional part of the consideration. 

108. For a permanent encumbrance the measure of 

dwmagea is the difference in value not exceeding 
the consideration of what purports to be and 
iehat is convened. 

109. Fw an encumbrance removable at reasonable ex- 

pense, the measure of damages is the cost of 
rmnoving it. 

110. The covenantee is not restricted to the nominal 

consideration. Me may prove the actualpriee 

paid. 

1 Under the rale of avoidable coaeeqaences. 
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Illcbtkatioks. 



(a) The covenantee it evicted by reason of tm antecedent 
mortgage. The measure of damages ia the amount of the con- 
sideration money with interest. ' 

(5) Suit is brought on the covenant against encumbranoes; 
the covenantee bought the hind for f250, and baa put on im- 
provements worth $2000. The encnmbrance is a judgment on 
an undivided raoiet;, under which encumbrance one half is Bold. 
The measure of dara^es is 9126-' 

(c) The encumbrance is a permanent right of way. It is 
found that the damnge to the time of auit ia SIO, but that the 
property is worth f750 less than if it had been free from the 
encumbrance. The measure of damagea is 9750.' 

((f) The encumbrance is permanent- The plaintiff is en- 
titled to recovera juat compensation for the real injury resulting 
from ita continuance.* 

(e) The permanent title consists of a mortgage, the amount 
of the debt secured by it being less than the value of the land. 
The mortgagee sues and obtains a conditjonal judgment; the 
vendee may now discharge the encumbrance and obtain a clear 
title. His measure of damages against his c 



I Stewart t>. Drake, 9 N. J. L. 139. 

■ Dimmick v. Lockwood, 10 Wend. US, 154. 

• Mitchell V. Stanley, 44 Conn. 312. 

* Harlow v. Thomas, 15 Pick. 66 ; Id the rule above it ia stated to 
be the difference between the value with and withont Che encum- 
brance. The Massachnsetta cases aeem to avoid putting thia role in 
form; but as a permanent encarabrance must diminish the value by 
the real injury resulting, the rule would seem to ba a fair inference. 
Of. Batch^der v. Sturgia, 3 Cosh. £01 lu thi» case the court excluded 
opinions of witneaaea aa to the probable value of the estal^ (the encum- 
brance was a lease) on a resale. This waa s^d to be objectionable, aa 
matter of conjecture, or becanae the purpose to resell waa not within 
the coutemplation of the parCiea; bat the Court says expreasly, "One 
of the modes in which the damages may be assessed is the annual 
value." But to take the annual valne, or value of the use, or len^ is 
only one way of getting at what the laud is actually worth. 
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ftmount of mortgage debt with iaterest, and cost of the mort- 
gagee's suit.' 

(/) The reudee has not paid oft the eDcuiubrance, but has 
remained in peaceable possession, and there 13 a mere possibility 
that a claim undei it may be made. Id such an event the prob-, 
abUity is that by a complaint in equity the coreaantor may 
compel third parties to pay the claim. Under these circum- 
stances the covenantee has no claim for substantial dam^es.^ 

(ff) The encumbrance is a mortgage, but the covenantee has 
pud nothing toward removing it. He can recover nothing for 
breach of the covenant.* 

(A) The encumbrance is au inchoat« right of dower in a part 
of the estate. The only evidence of substantial damage is that 
the covenantee had paid an auctioneer 950 for selling the estate 
at auction, and that the purchaser had refused to complete the 
purchase on learning of this defect. A verdict for foO cannot 
be sustained; the plaintiff has not been disturbed in the enjoy- 
meat of his estate, and has paid nothiog to eztingidsh it. Under 
the cireumstances, his only damage must be the direct injury 
resulting from the encumbrance. The damages claimed are 
remote.* 

(i) A. for the sum of £10 conveys to B. aa interest in lands 
with covenants for quiet enjoyment and warranty as regards 
himself, and those claiming through him. B. is evicted. The 
actual value is agreed by the parties to be £500. The measure 
of damages is £500.' 

(j) The consideration named in a deed is 32000. The actual 
consideration is shown to have been two lots valued at S500, and 
a note for SIOOO. In an action for breach of warranty, as be- 
tween grantor and grantee, the measure of damages is £500 with 
interest, and the value of the Dote." 

1 Douahoe v. Emery, 9 Met. 63 ; cf. Tufts v. Adanw, 8 Pick. 647. 

* Grant v. TaUman, 20 N. Y. 191. 

* Tufts V. Adams, 8 Pick. 547. 

* Harrington i>. Mnrpby, 109 Mass. 399 ; ef. Bradsbaw i;. Crosby, 
151 Mass. £37. 

* Jenkins v. Jones, 9 Q. B. D. 1SS. 

* Howell V. Moores, 127 HI 67, 86 ; ace; Cook v. Curtis, 68 Mich. 

en. 
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(it) The action is foi breach of th« coveaaiit ol aeiziu. Tb* 
rule IB the Bame.' 

(I) Tbe \a,nd is paid for in stock of a corporation at a flctitiona 
value. The actual value of tbe stock (the real cousideratioii) ia 
tbe measure of damages.^ 

Covan&nts to remove existing eocumbraaces, or to pay 
all claims against the land sold, or to save the covenantee 
harmleas fVom any claims, are totally difCerent ^om the 
ordinary covenant against encamhrances. They are either 
agreements for an indemnity, in which case no claim arises 
until something has been paid ; or they are agreements to 
pay in any event, in which case the mere non-payment 
by tbe covenantor of the existing claim constitntes & 
bread).' 

Tbe foregoing rales, so far as they substitute considera- 
tion for value, cannot be defended npon principle. It is 
sometimes said that in case, of a deed, the consideration is 
solemnly agreed upon as the value of the bai^ain ; but, 
as has been shown, the nominal consideration does not 
govern ; and again, the same thing might be as well said 
of the consideration in any other contract. Throu^out 
tbe whole range of contract consideration is price, the 
value of tbe bargain is a totally different matter. The 
object of compensation is to put the plaintiff in the posi- 
tion in which he would have been had the contract been 
performed. The effect of letting him recover only the 
consideration of a contract is to put him in the same posi- 
tion as if he had not made the contract. The principle of 
flsiog the limit of recovery in the case of eviction at the 
time, not of the breach, but of the conveyance, resta on 
other considerations. A warranty at oommou law was 

1 Bingham v. Weiderwax, I Comat. 509, 
» McGnfley e. Humes, 8S Tarn. 26. 
' See Ch^ter XVIIL 
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made good by a delivery oC lands of equal value witli tboee 
to which the title had failed. The money coveuaut is a 
substitute for this. Tbere is no evidence to be fouud that 
in the Middle Ages the warranty meaut other lauds equai 
in value to those whiuh had been lost, however much in- 
creased by improvement or accident ; it may, therefore, 
be said that the covenant which is the substitute for the 
old warrauty can hardly mcati more than that did. Again 
the agreement is really to defend the title to the lands as 
conveyed, — to make good the title, and the fact that the 
covenant runs on indefinitely does not meka the contract 
one to indemnify for a totally different loss. Finally, it is 
said : Who would be willing to be bound indefinitely, for a 
consideration fixed by present value, to pay for lands wliidi 
may, by the pressure of population and business, be con- 
verted fram a waste into property of enormous value? It 
is such considerations as these wUicb have generally led 
to the conclusion that the value at tbe time of eviction 
cannot govern.' 



Sales. — The rules of damages with regard to real 
estate contracts may be said in general to be in harmony 
with those governing elsewhere, except where the pecnli- 
anties of real property make it impossible. Sales of real 
estate furnish an illustration of this. In tbe case of a 
breach by vendee, the rule is practically the same as in 
the case of chattels, — that the vendor recovers nominal 
damages, unless the land has declined in value, when he 
recovers the difference between the contract price and the 
value of the land left on bis bands.' The idea, fostered 

1 For a full conBidei^ian of the snbject, see Rawle on Covenanta 
for Title, ch. ix. 

s Shannon e. Comatocl, 21 Wend. 457 ; L^id o, Pim, 7 M, & W. 
474. For a good discnsBion of thia subject, see Congiegation Betti 
EloUm i>. Centra] Presb. Chnrch, 10 Abb. Pc. (n. s.) 184. 
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by a dictum in a, New Tork case • that a Tender can, by 
the tender of a deed, put bimself in the position of having 
completely performed, and recover the price ^iced upon, 
and then keep the land, is supported neither bj' principle, 
nor by direct authority. His tender girea him the right to 
an action ; but the measure of damages is another ques- 
tion. It would be Btrange indeed if here bo singular a 
principle should exist, of which the law of sales of per- 
sonal property shows no trace. " The vendor cannot 
bare the land and its value too." * On the whole, there 
may be said to be no dillerence in the nile as to dam^es 
against the vendee between personal and real property. 

When, however, we come to damages against the vendor, 
the facts are wholly different Here, in the case of personal 
property, the parchaaer recovers the value of hie bargain. 
Bat in the case of real estate sales, in England, the rule is 
that the plaintiff recovers, not the value of his bargain, 
but merely any deposit paid down to bind the bai^ain, with 
interest and coats.' The reason for this rule is that whereas, 
in the caae of personal propeity, every one is supposed to 
know his title, real estate titles in England are matters of 
peculiar intricacy, involving con side rations of fact as well as 
of law, and a possessor may be in total ignorance whether 
bis title is bad or good, until an esamination has been 
made. The fact that titles in England are not generally 
recorded gives this reason more force. In this country, in 
some States, the rule has been adopted ; * but it might be 
supposed that in a country in which ail titles are matters 
of record the rule would soon lose its force ; and the Su- 
preme Court of the United States early laid it down that 

> Richards d. Edicl, IT Barb. 360. 

* Ptr Parke, B., in Lard b, Pim, supra. 

• Floreaa c. Thomhill, 2 Wm. BL 1078 ; Bain d. Fotheigill, L. R 
6 Ex. 59 ; L. R. 7 H. L. !58, 

« Mugiaf u. Mnir, 57 N. T. 155; Buk v. SeniU, BO Pa St. 41S. 
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it recK^uized no differeoce between real and personal prop- 
erty,' and this may be said to be the preTailing rule in the 
United States." It will l>e noticed this is one of the few 
coses in which a rule in contract is based on the defendant's 
state- of mind, — his bona Jide ignorance as to his title. 
Consequently, even in those jurisdictions where the rule in 
Flureau v. Thornhill is law, an inquiry is always permis- 
sible as to good faith and knowledge. If the vendor can 
convey, but will not ; or if, when he agreed to convey, he 
knew that he would not be able to do so, he is everywhere 
held liable for the value of his bargain.* It is practically 
impossible to state rules of general application on this 
subject. 

1 HopkJQB t>. Lee, 6 Wheat. 109. 

> See the cases collected, 3 Sedg. Dam. (8th «d.) 197. 
* Mai^nf V. Moir, 57 N. Y. 19S. 
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AN EAItLT ENGLISH CASE INVOLVING 
DAMAGES.' 

Henry de Bodreugam complaiaed by bill, that ThomaB 
le Arcedekue tortiously and against the peace of our lord 
the King, came with force and arms at a oertain day, year, 
and place, and assailed, beat, and wounded him, and his 
goods, &c. ; and that tortiously and against the peace he 
took away William, son and heir of B., who was in his 
wardship, and to his damage, &c. — JUiddkCon denied the 
tort and force, and as to its being against the peace of our 
lord the King, and the coming, &c. ; and said that Thomas 
did nothing against the peace. So a jury was summoned. 
The Inqdebi said that Sir Ralph de Bloyon, on the same 
day as that complained of by Henry le Bodreugam, came 
to the inn of Thomas le Arcedekne, and there they had 
a long conversation ; and afterwards Sir Ralph and Thomas 
and their followers went to the house of William Beyon, 
where Sir Henry was. Sir Ranf entered, t(^ether with 
all the others, except Thomas, who did not enter, and 
requested Henry that be would deliver up to them an 
Infant who was in ward to him ; bat Henry would not do 
so. Strife art^e between them, and Henry was beaten 
and wounded, as he complains of having been. — Brdmp- 

' The nameB of jndges an indie id by capitals; tbose of coniuel 
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TOM. What right bad Sir Henry to the wardship? — The 
Ikqbebt. None, save the wardship of the infant bj virtue 
of his mother having delivered him (to Henry) in con- 
sequence of a disagreement between Sir Balph and the 
mother. — Bbuhptoh. After the fact, where did tbey 
go? — Tbk ImjuEBT. To the house of Thomas, and there 
the infant remained full three days afterwards. — Middle- 
ton. Sir, t)ear in mind that Sir Thomas did not beat or 
wound, as stated in the plaint. — Spiqonrl. If three 
thieves come to a man's house, and one forces and enters 
the honse, and the other two stand outside in the mean- 
time, tbey shall all tbree be taken and convicted of this, 
whatever Judgment you may think will be passed on the 
two. — MdcB^on. It is different in case of burglary or 
appeal of death of a man, from what it would be in tres- 
pass. — Brduptom. Go on now to the damages, and tell 
us if they carried away any goods or armour, &e. — 
The IirQUEST. They did not carry away any cbattelR, but 
we assess his damages at one hundred marks. — Middle- 
ton. Sir, there are others who committed the trespass, 
and against whom the plaintiff can recover ; we entreat 
you to take this into consideration. — BarHPTON. Enow 
that none of the others shall ever take exception by reason 
of this judgment, for he has his action against each one, 
and each one is liable to the whole, and he shall recover 
his damages against each one severally, if Ue choose to sue 
him ; * and forasmuch as he is convicted of having gone 
armed in company with Sir Ralph, and hie followers 
entered the house as before-mentioned, thereby it well 
appears that he was an assenting party to what took 
place, and we consider him altogether as a principal, 
and the Court adjudges that Henry do recover his dam- 
ages, which are assessed at a hundred marks, and that 
Sir Thomas do go to prison. — JtfiddUCon. Sir Thomas 
' The tale u the same toAaj, ante, p. 141. 
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prays mainperoora.' — Bekhewik. Ton may agree with 
the part}', and as to what concerns the king we will show 
Buch favour as the law allows.' — In the course of tliia case 
BauHFTON said, that a buSet giveu to a knight or noble 
was as bad as a wound given to one of the rabble. — On 
another daj* Sir Thomas waa brought from priBon, and he 
praj'ed mainpernors. — Bebbewik. Have jou arranged 
with the plaintiff? — Thomas. No, Sir. —Then Sir Henry 
and Thomas went out ; and Henry gave Thomas a respite 
of a fortnight, provided that he ahould in the mesne time 
abide by the judgment, and remain under the jurisdiction 
of the justices. — Bekrewik. Enow, ttiat if by your con- 
sent he be once let out of prison, we shall sever send him 
back again by virtue of this our present judgment ; but as 
to the recovery of damages, which is given by statute,' if 
he remain continuously in custody, you shall have execu- 
tion whenever you please.* 

> Bnretiei or b^. 

* This brioga oat clearlj the dietincUoD betweeo the civil nnd the 
criminal side of the case. 

* Tbia probabl; means that the right to execation i 
« Teac Book, 30 & 31 Edw. L p. 106 (a. d. 1303). 
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ACT, responsibility for 63 

AGENCY 271 

intorrening 54 

tort and contract in 271 

alternative rule in 272 

AGENT, 

independent 54 

suit bj, against priudpal 272 

AGGRAVATION 144 

AGBEEMENT, poeeeision gives rigbt to nuke and en- 
force 264 

ALTERNATIVE CONTRACTS . 2SS 

ARRANGEMENT, order of 11 

ASSAULT 160 

ASSUMPTIONS, fandamental legal 47 

AVOIDABLE CONSEQUENCES 33 

are remote 74, 77 

expense of avoiding 75 

in contracts of liiring 76 

qnestion for the jury 77 

BENEFITS 116, 203 

BOND, 

condition of 216 

penal 216 

BONDS, contuning covenants 218 

BREACH OF PROMISE, mental suffering in ... 305 

CARGO, insnranoe on 267 

CARRIER, said to be an insDrei 278 

duty of, arising from public employment .... 279 
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CABEIEE3 275 

meaaure of damagea against . 277, 27fi, 282, 284, 286, 288 

damagM agunat, in Admiralty 200 

CASE, action on the 150 

CAUSATION, chain of, intemipted 47 

CAUSE, not T^iarded as «ffioicnt, when 54 

CAUSE AND CONSEQCENCfi 45 

CAUSE AND EFFECT, 

legal view of 45 

illnstratioD of question asto 69 

CEETAINTY, 

rule of 15, 26 

illustrations of rule of 2? 

rule of, when not applicable 95 

COMMON COUNTS 209 

COMMON LAW, originally a law of torts 2 

COMMON LAW PRINCIPLES 15 

COMPENSATION, 

moat be commenanrate with injoty 17, 32 

l^al not complete 18 

does Aot extend to all eonaeqneaees 49 

COMPOUND INTEREST 185 

CONSEQUENTIAL, loose use of term 195 

CONSEQUENTIAL DAMAGES, 

in tort 62 

in contract 64 

CONSIDERATION, 

failure of 212 

when meaenre of damages ....... 811, 818 

CONSORTIUM, loBB of 100 

CONSPIRACY 198 

CONSTRUCTIVE TOTAL LOSS 267 

CONTRACT, 

what elements of injary coneiderod in 34 

interference with, a tort 208 

damages in 208 

consequential damages in 209 

attumpiU, general form of action for recovery in . . 208 
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CONTRACTS, p^ 

divuioa into implied and ezpreas 211 

contra bonoa mores 221 

anconscionable 221 

tol^raphic 85 

CONTEIBUTION, 

between wrong-doers 144 

in equity 145 

C0NVEE8I0N 178 

DO fixed rale in aotion for 181 

COSTS 36 

COUNSEL FEES 36 

COVENANTS, 

to repair 810 



for quiet enjoyment 312 

of warranty 312 

reaeoDB for nile as to 819 

gainst encambriHices 314 

to remove existing encnmbrance 818 

to pay all cl^ma against land 818 

to save harmless 318 

CRIMINAL CONVERSATION ........ 170 



DAMAGE, 

earl; method of ascertuning 

when gist of action . , . 
DAMAGES, 

interest in subject of, modern 

roles as to, of recent growth 

rules of 

effect of modem procedure on 

development of rules of . . 

germ of rule as to ... . 

growth of law of .... 

codes of 

study of 

affected by motive . . . 

necessarily pecuniary . . 



bvGooglc 



830 INDEX 

DAMAGES — ctmjtnueJ. tft 

must come from cause of Bction 23 

olteraatire rules of 24 

hypothetical 27 

speculative 27 

most comprehensiTe rule ol 32 

no recovery for 33 

two conflictiDg tendendes m to 40 

direct, proximate, cousequeotial, or remote . . . 4S 

direct 49 

proximate 49 

remote 50 

conseqaeutial 60 

direct, always recoverable 61 

direct, involved in statement of oaose of action . . 51 

when co-tennioous with liability 63 

conjectural 64 

rules of, subject to variatton 262, note 1 

meoeure of, when not aSected bj nature of interest . 264 

general, imported by cause of action 804 

DAMNUM ABSQUE INJURIA 21 

DEATH BY WRONGFUL ACT 172 

DEBT, 

action of 216 

on bond 216 

extinguished by conveyance of land 259 

DECEIT 198 

DECEPTION followed by damage 22 

DESPATCHES, telegraphic 294 

DETINUE 186 

DISCOMFORT 98 

DISCRETION OF JURY, control of court over ... 142 

DOMESTIC BELATIONS 146, 164 

DUTIES 19 

EJECTIONE FIRMMyymXol 20O 

EJECTMENT : 200 

at first not fictitious 201 

supplants real actions 201 

i modem statutory action of 202 
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P*f* 

EJECTMENT SUIT, ooate of 208 

ELEMENTS OF INJURY, not neoewarUj pecuniiu; . 23 

ENTIRE DAMAGES 108 

EXCLUSION, rnlaa of 82, H 

EXEMPLARY DAMAGES 80 

not allowed in ail juriadiotioiu 86 

reasonB for giving 87 

responwbilit; of master for 89 

iu case of groaa negligence 93 

FACT AND LAW, effects of Beparatdon of ... . 5 

FALSE IMPRISONMENT 163 

FALSEHOOD, no Ewtion for, wiUiout damage .... 161 

FOBCE, oveipowaring 54, 

FORMS OF ACTION, effect of aboUtion of ... . 9 

FRAUD 198 

FREIGHT, inaurance on 267 

GOODS, carriage of 275, 278 

HADLET V. BAXENDALE, 

rule in S6 

notice under rule in 68 

INCONVENIENCE. 97 

INDEMNITY, 

contracts of 254 

between principal and snrety 269 

INFANCY, no defence in tort 158 

INJURIA SINE DAMNO 21,22 

INJURIES, pecuniary and non-peouniaiy 96 

INJURY, 

two general heads of 24 

most proceed from cause of acljon 82 

compensation mnst be commensurate with .... 82 

elements of 90 

limitations of 108 

limiUitions of, in title 112 

INSANITY, whan no defence in slander 107 
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INSDRANCE, P^ 

ftgaiostfire 261 

ftgidDat fire, cMe of open policy 262 

righti of moT^Eiigee u>d mortagor 334 

marine 267 

on lives 269 

mSUBER, 

right to rebuild or repur 262 

meiuure of damages agunat 264 

IBTEBEST 127 

original rule as to 128 

goTerniug principle sa to 129 

is the value of the nse of money 129 

discretion of jury u to 129 

on liquidated demands 131 

initial point for 181 

in the courts of New Tork 132 

on overdue paper 133 

not allowable when defendant not in default . . . 131 

in suits for recovery of land 201 

JUDGMENT, evidence of damages u against surety . . 269 

JURY. 

original oatnre of 2 

arbitrary power of 2, 3 

control of, in tort 12 

discretion of, in tort 42, 44 

discretion of, no longer arbitrary 44 

proximate cause, question for the 58 

LAW MERCHANT 267 

UABILITT, 

connection of, with damages 46~60 

existence and extent of 62 

in tort, joint and several 144 

LIBEL 155 

LIFE, duration of 153 

LIQUIDATED DAMAGES 221 

LITIGATION, expenses of 86, 203 
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MALICE 166 

MALICIOUS PROSECUTION 162 

MABINE INSURANCE, 

open policy 292 

Talued poUc; 26& 

MARKET, the, usual measure of value 120 

MARRIAGE, value of 802 

MEASURE OF DAMAGES, abBtawt fonn of .... 17 

MENTAL SUFFERING 98 

in seduction 01 

varieties of 103 

in tort and contract 104 

conjectural 106 

result of rigid rule as to 107 

in actioDS of assault 151 

MESNE PROFITS, trespass for 202 

MIND, condition of, unimportant, when 63 

MISTRIAL, rales asto 5 

MITIGATION 143 

MONEY, rule in actions for recovery of 35 

MOTIVE, 

does not afiect liability 15 

affects damages 10 

impntation of 92 

NEGLIGENCE, 

contributory 33, 74 

degrees of 93 

exemption from liability for 278 

NEGOTIABLE INSTRUMENTS 238 

NEGOTIABLE PAPER, 

payment in 268 

relations of parties to 2Q0 

NOMINAL DAMAGES, 21,81 

in contract 82 

in tort 82 

NOTICE, by surety 260 

NUISANCE 194 
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OFFICERS, actions tgainat 18» 

OUISSIOlf, lespoDsibUit; for 63 

PAIS 97 

PARTIAL LOSS 26? 

PARTIES, coutemplatioD of 6i 

PASSENGER, suit by, t(»rt or contract 291 

PASSENGERS, oarriBge of 275, 276 

PENALTY, when limit of reooTory 219 

PERFORMANCE, preparations for 210 

PERILS OF THE SEA 267 

PERSON AND FAMILY 149 

PERSONAL INJURY 152 

PERSONAL PROPERTY, contracts for deUreiy of . 241 
POLICY OF INSURANCE, open or valued . . 281,268 

POSSESSION OF REAL PROPERTY, action for . . 199 

PRICE 120 

PRINCIPAL, anit by, against agent 372 

PRINCIPAL AND SURETY . 258 

PRIVACY, right of 164 

PRIVILEGED COMMUNICATIONS 150 

PROCEDURE, modem rules of, described 4 

PROFITS, aUowance of 27 

PROMISE, 

breach of 85,302 

value of, involved iu contract 53 

breach of, survival of action for 803 

PROSPECTIVE DAMAGES 109 

PROXIMATE CAUSE, 

rule of 15,45 

involves two questions 45 

a question for jury 58 

n contract 62 
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PUBLIC OFFICERS, actions agtunst 84 

QUANTUM MERUIT 216 
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REAL ACTIONS, p.,, 

in New England 202 

decay of 200 

REAL ESTATE, 

contracts affecting 309 

interference with 192 

REINSURANCE 266 

REPLEVIN, 

history of 185 

modem use of 186 

RES ADJUDICA TA, cotoib questions of dam^e . . 109 

RESPONSIBILITY, in tort, extent of 51 

RIGHT, infringement of, imports damage 21 

RIGHTS, legal 18, 19 

SALES 241 

payment in advance 246 

time of breach 249 

of real estate 319 

SEDUCTION 168 

gist of action for 61 

mutnal fault in 305 

SERVICE, 

, actions for lose of 135 

contracts of 237 

SLANDER , 158 

SPECIAL DAMAGE 145 

SPECIAL DAMAGES H6 

SPECIFIC PERSONAL PROPERTY, r 

SPOKEN WORDS, when action lies for . 

STATUTORY DAMAGES 12 

SURETY, consequential damages recoverable by ■ . , 259 

TELEGRAPH COMPANIES, 



n camera 294 

consequential damages against 298 

mental suffering in suits gainst 297 

TELEGRAPHIC DESPATCHES, two classes of ... 208 
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TORT, 

discretion of jury in 10 j^j 

anticipation of oonseqnencea in 53 

notice of no importance in Q2 

daraagea in . . . : I39 

TORT AND CONTRACT 40 

basis of class iBcati<Mi jl 

natural line between 42 

difference between 53 

fundamental distinction between M, 72 

distinguishing mark between 140 

TOTAL LOSS 267 

TRESPASS, writ of I49 

TROVER, 

consequential damages in q2 

varying rules in 142 

UNDERTAKING, statutory 220 

USE, value of 128 

VALUE 120 

intriniio 121 

higher intermediate 182 

at place of deatination 277 

VESSEL, insurance on 267 

WAGER POLICIES, iUegal 2«4 

WARRANTY 260 

WILI^ 

independent, intervention of 84 

freedom of, in law 47 

WRIT, object of 149 

WRIT OF ENTRY 202 
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and feel with tbese firmly in mind that he would be able to handte succew- 
f ull/ the niiatians whicb mav came laUr. 

FoDBTB. That tha cases cited and commented on shonld be those on 
wbicb tbe law rests, and which most clearly show how and why the law 
became wbat it is. Not quantity of ciutions, bnt qaality and eirength, 
have been aoagbL 

Fifth. That tbe cost of the volames should be kept as low as ponible, 
consistent with the higbeet standacde, Iralh of antbors' text and qnolity of 
manufacture. 

Teachers and students alike understand the advantage of hsring books 
prepared for them b; men who an specialists, and who devote themselves 
to the subjects on which they write. With such reqoirementa boots ctnnol 
be wrilteu to order in three or four months, and several years have been 
apent in building up Ihe Students' Series to ila present eiie, while O num- 
ber of works on other important subjects an now in caretul prepanlion. 

The volumes of tbe Students' Series are in nee as text-books in leading 
law schools throughout the United Stales. Of them, one of the most learned 
teachers of law in America, the late Prof. Willtaia U. Hammond, of St. 
Louis, said : — 

*^ In i^aimlng this sertn of law books for students you have rendend ■ ver; 
great aerrlw, not onlj to the students tbemwtreg, but alio to the profesidoiL 
Thai has be«D no greater obstacle to sll efforU for a Ugbar standard of le^ 
eduoatlon than the lack of sncfa books. '^ 

And this tesIimoHy as to the plan has been repeated as to execotton, by 
nnmbers of prominent teachers in letters to the aathon and publishers, and 
by the more valuable testimony of introduction and use with then- classea. 
1^^ Bm nbMqnent ptigM for fnll information regarding eult woik 
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BIGELOW OK BILLS AND NOTES. 

Elementi ut tlw Lsw of Bill*, HotM, and OlMquM, t<a Stodenti. 'Bj 

HELTIU.K M. BiQBLOW, Ph.D., nathor of " Element! of the Lkw 

of Torts," etc 12100. Cloth, t2.60 net ; law iheep, 13.00 na. 

Hr. Bigelow'a repulalion aa a clesr, logical, and atroag Madent and ln- 
Itmctor in the lav is established by his standard treatiaes no Ich than by 
the maaterlj " Elements of Torta," so well knowD to and extensivelf ueed 
by teachers and itudeats of law. This book is ■ discnssion of the tltVKTtU 
oflhe Laa of BilU and Notu, not an elementary treatise in the eenie of 
touching on the simpler questions only. Tbe gronndworh of the law, com- 
plex ss well aa simple, is discuwed fully, clearly, and czhaitetiTely. Casea 
that are really Itading caiei are referred to in snfficieDt number to illustrate 
and support the painta of law staled. 

It Is partlenlsrly ndi^tsd for stadtdla' «o&. — J. C. KvowLToa, £aw Dijiart- 



meni, J™o Stale UKiverrilg. 

It ii orlCtAn with ttie deameas, force, ind login chaimcterlatlo of the kanisd 
suthOT. Id the arrau^remsnt — In what It iDclndet, sod In what t( omlta aa well— 
one cut eadly dlKiera the band of the pnctdaed tssoher, aa well aa of tbe erperi- 
moed iBgal writer.' — Prof. E. W. HoFKOT, Contll UMvertily Se/ioal •>} Law. 

I beUvre It to be decidedly the b«t itDdait'i book npon the mbject that baa 
yet appeared. — Pnf . S. K. Miohbii, Law Deparlmml, Mie!aga>t Stall UniwtUg. 

To aaompany l/u above : — 
Caaei on the Lav of Billi, Hotel, and Cheques. Edited by MBi.ni.i:a 

M. BiGBLOW. down Sto, Cloth, $3.00 nO. 



BIOELOW ON EaUTTT. 

Elententa of Efnlty for tlie Um of Btndente. By Ublttllb M. 

BiOBi^iT, Ph.D., lecturer in tlie School of Law, Boston UniTeriity, 

author of " Elements of the Law of Torts," eta. 12mo. Cloth, 

$2.60 net; law sheep, 93.00 net. 

It la to be oommeaded for ita deanieea and oondaoieai of itatament. I regard 
the flnt chapter aa a modeL Tbe dactrineg of liking, Bnbrogatioo, and Hnnhal- 
llbg, fonnd Id Ghaptera 14, ID, aud ^, are more ea^ly compr^bended tbui in jm; 
other work on thoae aobjecta lli»t I have seen. — ffm. J. If. Carpenter, Vean a/ 
£ng Faauity, UnkmUy aS (Finvniin. 



BIGELOW ON TOETS. 
tlie Iaw of Tarts for tlu Tse of Btndenti. By Msltiua 
M. BioBLOW, Ph.D., author of " A Treatise on the Law of Estop- 
pel," " A Treatise on the Law of Frand," etc Sixth edition, fo- 
vised and enlarged. 12mo. Cloth, fS.60 net; law sheep, fS.DO nil, 



..oogic 



THE STUDENTS' SERIES, 

In the Bixtb edition ot thii mil-known text-book the luthoi hu devoted 
much time and care to the deTelopment of tb« general doctrine o( " Torts " 
M an introduction to tbe stud7 of " Specillc Torti." This work, done with 
hk niiutl thorongliiMn and clennieM, doea awaj with the one crtliciam made 
00 tiie work, Ihat it plunged the itudent into the itady of ipeciGc lorta 
without instructing him In the general law of the subject. The whole book 
hu been carafully revisad, and many paHageg rewritlan. Tbe book ia now 
theoretical!]' and practically complete and logical- 
It M«u to BK ^mtnhlr adapted to tlu pnipDiB tor wUnh tt la writtm. Mr. 
Blgelow 1* nrj haptij In Um ilatniieiit of legil piindplaa, uid nowbare ao much ao, 

>9 HithOT la pUnlJ ■ 
, The woik la, Id n; ]i 
I, Vrndertiai Univeriili/. 
A. dear and compuct trutlae, wall flttail to I» a : 
Ion. Jomt BAaoOM, Unlverilty oj WiKomfn. 

To accompany ihe lAove ; — 
Imm on the Ia« ot TorU. Edited by Msltillk M. Biqelov. 
Crown Bto. Cloth, 93.00 nel. 



BIOEI0W8 LAW OF WILLS. 
Tha I«w of Willi. For StndenU. By Mbltillb M. Bioblow, Ph.D., 

author of " Elements of the liSW of Torta," etc., editor of " Sixth 

American Edition of Jarman on Willj," etc. 12mo. Cloth, 

92.60 Rrt ,- sheep. |3.00 net. 

Ho teacher of law in America la mora familiar with the theory of the 
Law ot Wilis than Mr. Bigelnw, and students everywhere are to be con- 
gratulated on the publication ot a new work on this aubject by an author 
BO experienced and so learned. 

BRTAnrS COSE FLEASHrO. 

The FriaoiplM of Code FUading tor the ITie of Btodenta. By Edwih 

E. Bryant, Dean ot the Law Department of the State University 

of Wiaconain, and late Asaiatant A tlomey- General of the Uoited 

States. 12mo. Cloth, 92.60 net ; law sheep, 93.00 net. 

Thescienceof code pleading being a development of the laet fifty yeara, 

and getting its shape and form gradually from (he docisions of the courts as 

well as from the enactments of the law-making bodies, has only within a tew 

years been treated in any aatisfaciorj way by text writers. 

Many insinictora fed, however, that too much time is needed for the 
atndent to get the elementary principles from the larger books; and this 
book is written to bring within easy reach, in condenaed and clear form, 
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the true elemsnU of the subject ; to give the stadeiit aufficleDt knowledge 
of the old common lav pleading tor a. foandstion for the less (onruU, but 
not nece«Birily ieu exact, pleading under Che code, and to put lu orderlj 
airaj' the principles of this branch of the law, which have too frequeotly 
been considered, b; studeats, at least, aa of little importance. 

The prindplea im preHmted hi a oleur, (MiiilaotaT; mimiur, and tba Coda 
BelersDnaa are a nlnable addiUoo. In abrat, it auctl; npiiUea ■ mot an a 
text-book for itodanta, vrtwtber In oAloea or law 10110011, whanvor the refonied 
procedure pnralla or 1> largeat. — OsiBua H. GaMf BILL, Lav J^apartrMnf, 
CotBTodo State UnivtriUg. 

BURSICE ON SALES. 
The Iaw at Bslei of Panmul Property. Bi Fruicis U. Bitbdick, 

of the Law School of Columbia Univenitf, 12nio. Cloth, t2.G0 

ntt; law aheep, 13.00 Mt. 

In this work bj on author and teacher of repntatloD and experience, 
qnestions are dieoowed with a fulness proportioned to the trouble they give 
to the Blndent, or (a his aptness to misapprehend the principles the^ Involve. 
The essential lemia of (he " eile contract " are classified and distinguished 
from agreements merely collateial to il, to bring order oot of the judicial 
and lext-hook chaos of "condicione aud warranties." 

The provisions of the Statute of Frauds tiearing npon the sale ot goods 
are treated in connection with the common law topics to which they relate. 
This melbod is novel, avoiding much repetition, and giving economy of 
space and equal economy of time and perplexity I0 the student. 

It il a small nu|vine of learning. — f^ew York NaU/m. 

It Is a moM admlnbl* treatlia. — Juns B. Soott, Lot Angelet Laa Bdux^ 
Lot Anffdetf Cai- 

Tb aceoapang the ahoee i — 
Bel«et«d OuM on the Law of 8alea of Fenonal Propartf . B7 Francis 

M. BoRiiios. 8vo. Cloth, ti.50 tut. 



BUSBICE OS PAATHEBSHIP. 

Ille Law of ?utaaTtliip,lncilnduig Limited Fkrtnentalpi, BjT&ASCia 

M. BuEDicE, Dwight Professor of Law in Colmnbia UuivetBitj. 

12mo. Cloth, $2.50 ntt; law sheep, $3.00 net. 

In this work the principles of Partnership Law are stated with an especial 
view to the needs of Che student, ss these have revealed themselves to the 
writer during his experience in the leotnre-rooni. It is a branch of the law 
which has never proved particularly simple or easy tor students, but the 
anther has tried to point ont the chief sooroes of difficult/ and to save the 
student from needless perplexity. 

To aaxmpany the aloiie : — 
BelaotadOMeion theLavof Portnanhip, inolnding Uinit«d Partntr- 

■liiei' Bf Fbanois M. Bubdice. Bvo. Clotli, (4.50 n«C 
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CXWLET ON COHSTITTmOFAL LAW. 
n* OiBH*! Tilsslplw of Ooutitntlonftl Law In th* ITnittd Btatai 

at Anwriea. B; Thomas M. Coolbt, anthoi of "A TreatiBe 

on Coiutitation^ Limitations," etc. Third editimt, b; A. C. 

MoLtcoHLiH, of (h« Unirenit/ of MJchigaa. ISmo. Clotli, 12.60 

lul ; law sheep, fa.OO tut. 

HoToIameof Ui«"8TnDBHTa' 8BRiKS"i> belter known or has received 
a wider indonemeat than Jadge Cooley'g admirable exposition of the pria- 
ciplaa of Coiutltiitioiul Liw In the United Sutee. 

In the neir edition large additions bsvs been made, and the topics BU^ 
gHled b^ the increasing number of point* of contact and iuterfsrencea 
bet««en 31ate and FtdanI Conslitations an parlicalsrij amplified. 

Since tb* last edition appeared, the Supreme Court hsa ptseed far the 
BrM tioi* on the citisenship ol a Chinaman Irom of alien parent! in this 
coudtrj-, on the consUtntionality ofeight-hour laws, etc., vhile the decisions 
sflecticg the coattot of intentate commerce have been highl.F important. 



ss 



lUTe, liDoa the llrM pnbllektkai of Qie work, boen funHlar with the book, 



„ of the dirtngoiihed at ,_ 

■ ^ the lending dsdaiaiu for the wpport of the text, make ft the beit 
miilete tiud-baok, for tha u» of Mudanti on the nbJsoC of OonaCltu- 
-"-■■ ■■ •- — an/ knowledge. — Hoa. K H. iiiai, Court efAppeaU 



OUKTIB OF UniTSD STATES QOUBTS. 
jnriadlotioii, Fraettee, and Fsonliar Jurlipindeaoa of the Oanxti of tlw 
ITnited States. By BBHJtiiiit B. CuBTia, LL.D., lale Associate 
Justice of Ilie Supreme Court of the United States. Edited by 
GeoBOB TicENOB CcBTis and Behjamin K. CirBTia. Becosd 
edition, by H. C. Mhbwih, Law Department of Boston UniTerait/. 
lamo. Cloth, 93.50 net; law gbeep, $8.00 ne<. 

These lectnree were delivered bj- the late Judge Curtis to a class ot >tn- 
dente in the Harvard Law School, in the academio year 1873-73, and wore 
edited and prepared for ^a prew hy hit son and brother, both lawyers 
of prominence. Mr. Uenrin has devoted much time to the consideration of 
the recent changes and developments in the pracUce ot the Federal Courts; 
and hie addltione, in the second edition, an thought by those who have 
examined them to deserve the words of commendation beelawed upon 
Judge Curtia'a original text. 

A work of th£ hlgheit itaadard on the subject treated. — Bostfm P09I, 
GanDot f^ to t» (J great service to the student in the prosecution of hla 
legal Mudlea. — Ckieage Lefol /feat. 

It la by Car the best e[Mome d that sitenstve subject ; and tha clearness of the 
style and orderly arrangement of the learned author will eapeolally recomnieDd 
U to itudenta Hon. Emnmn H. BasiaiT, Dean of Sclioot of Loin, Bmlim 
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EWXZX'S KEDICAL nnUSFBUDEirOE. 

& Kannil of Kedioal JnriipimdenM for tha Vm at Stndsnt* at Lav 
and of MediBiBS. Sj Uarbhiu. D. Ewbi.i., M.D., LL.D,, of tbe 
Unloit College at L&o, Chicago. 12ina Cloth, (2.50 net; law 
ifae«p, •3.00 atf. 

Hr. Evell hu codeaeored to produce a work which, ailhin a moderaU 
eon^BU, states all tb« lM<3iii£ facts and principles of the science cuncinelir 
and jet dead}', lahwilibetoaai the lubitaiKe of ail tlu}mBapiei1aled 
M A* mort voivnateiu luni tn^atiet wortt. 

It I* euaHaiktJj dfloa. 1 vlih It Dfght be read bj erflvj rtudint of law u wall 
ub]i*raT*tad*ptBl wsdklna.— Ptot. Hanii Vum Boau^ uik« nl UlUwiiif 
ofMichifaH. 

1 dan lafelf nj that for on u a tart-book, either la a mediojd callage or lav 



uttluv foitta th^ fflaanl doctrine of the ]■ 
tdgUf DMtnt for the ptacUtloiier h well u 



HAltETirAlT ON CO]iT£ACT& 

■ at a* Law of OotTaata. B7 Edward Avbbt Bambihab. 

FrotMBor of Lkw in the HorthwoBlern Unirenity Law School. 

12mo. aotli, 12.60 n«J ; ls» sheep, $3.00 »<«. 

The jnrtiftcation of this book is . . . that it is an attampt (0 eicplain 
the miss of positive contract taw in accordance with the actual hiilorical 
daTclopmant of thoaa rolai, and (0 dassify and airange tboM rulea as far as 

The cases cited and refen 



A most admlnbla maBurjF of tlie lubjeot — B. J. Ruiioa, Dean Zoic Deport- 
««W, ralHnOy ^ Ma Sovlk. 

A mpariar sod i^glnil work. — WcLLua Tauxnr, Bvm IXaKnnn SehiK* 

It Ig oertalnlr ■ dapattnn from the unial method of duUng with tha iub]«t, 
ud I WD hioUned to thhik ■ daputure hi the directlaii of a clBvar and bettar 
niidentaadliig <A Ox, law. — O. P. Hoanai, BuJWo Lam ACAoal. 

HSAKD OH CIVIL FLEAIOVa. 
n* FrinalplM ot Heading la Oi*U Aatiou. Br Franklin flsxa 

Hbabd. 12mo. Cloth, S2.60 neJ .- law alieep, t3.00 net. 

Under whatanr irattn of Matatocr pmeeduv 
praotikB, he win find It eqnaJlj aeoeeeary to beoc 
omunon Uw pleading. Ur. Heard'i work 1> a . . 
Ikm. Ilaimai S. llajtwa, Laa Btpartwuiil t^ YaUOMtgt, 
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EXABD OF CBHHHAL TLBASnTO. 

Ihi PiinetplM of Orlnlaal FUadlng. B; Fkutkux Fisxa Beuu>. 
12mo. Cloth, 12.60 net; law ibeep, 9S.0O ttet. 



WSTTZ OH IHB CIVIL LAW. 
•CwUm la tte OMl Uv and lU Bdstiau to the law of England 

and Aawiaa. B7 Wiluam Wut Howb, late Jaitlce of th« 

8npr«nM Court of LouUiana. ISmo. Cloth, I2.G0 net; law tbeep, 

•3.00 net. 

The book differ* Id plan Iram the hkmIj- antiqiuriao and acadenite 
treatiset on Roman and Civil Law. The autlior baa studied and ptaetised 
hhi profusion both in the common law Stato of Himoari and New Tork 
and in the civil law State of Louisiana, and hai written this book in the 
light of larf^ ezperifpce. T^e apecial feature of the work ii found in the 
preseulalion of the leiding princlplee of the Roman and Ciri] Idw and the 
traclnj; of their development and application in onr own juriapnidence to 
the eomplicationa ef modern life, thaa taking op the comparaCiTe ilnd^ 
of the Civil Law and of the Law as we have it now. The book will be of 
practical uae, not onlj in our numeroua law BchDola, but to those membeie 
of the bar wlio may wish to inveatigale the eobject. 

Hu arerj qulltr wbloh it 
books oa Romaa I ■ — - 
we can Btrobgljr re 
— ntNaUm. 

HUTFCUT OH A0SVC7. 

Elamanti <rf the Lav of Agenay ai relating to CantTa«t. B7 Erhest 
W. Hdffodt, Profeaior of Law in Cornell Unlvertitj School of 
Law, 12mo. Cloth, »2.60 b«1; law sheep, »8.00 net. 

Law Bchoots and law offii^ee obtain in this book what haa long been 
nEeded, — a book on Agency written clearly and concisely by a man whoso 
own experience with bia classes has taught him what were the fundsoiental 
principles of the Isw, snd how beat to arrange and present those principles. 

The cUalion of authorities for the purpose of illaslatlng the rules of law 
is very full and from varied aonrcea. It is not Intended as a special digest 
of the subject, but all the points of law are amply supported by the beat 
aathorillea. 

r em pKrlienlsri^ Impreseed bj the cIhd end adentifle amageaKoit. — Gioaoa 
■. Baua, Laa DtpartnaU. Talt UnivtriUy. 

Perhaps tlie ELOCt EtrlUnE chsiHcteristlo of tbe book is the palnatsklnf ud sccn- 
nteuel^ilawl 
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uonnla in Ita tUttamnt of tha Imr, imd dlKilniliiidiig In Iti oHatlaiu oi uthori* 
Btt. ~ Ameriam Lam EtgUlT and Steiew, 

The work li a 017 good dob IndMd. — Obaklu U. Black, Dem BiaHnji Col- 
leffe 0/ Law. 

\ hmrs eiunlnad irith Knu can Pn>faHOT Hnffcnt'A tra*tlM on Ag«ii0J, ud 
wnmnch pleuedwith Lt u A t«Et-bookfortlia uieid utiidentL— Ptctf' B. & GoDUit 
Xav I>epart7aent, Univertity q/ Tezoi. 

To accompani/ " Huffcal on Agency ": — 

Cafw on the Lav ol Ag«ne7. Bj Ebhebt W. Euffcut. Crown Bra 
Cloth, KOOiMt. 

HAY ON CBIHIirAL LAW. 
na Lftv cf Crimei. Bj J. Wilder Mat, Chief Jnetiu of the Muni- 
cipal Coart of the CiCj of Boston. Second edition, edited bj Josbfh 
Hbnri Bbale, Jr., Assistant Profeasor of Law in Harvard Dniver- 
Bitj. 12mO. CloCli, S2.S0 net; law aheep, $3.00 net. 
Thie new edilion nl Judge Hay's deservedly popular work conlaina large 
addittona. The editor states in the preface that the orifrinal plan included 
CD discuseion of the subject! of Criminal Pleading and Practice ; but it was 
found that it wonld b« better adapted to the use of studend it these subject) 
were brieSy considered, and this has accordingly been done. Much has also 
been added to the first chapter, which contains the geQeral principles under- 
lying the criminal law. 

It is to be flspeclilly commendod (or Iti cIbsi and conclK deflnltioin, u alio for 
Itg citation! ot leading cues directly npw) tha matter under dlscnvion — Avm 
i. H. CABiDm, Law Facaliy, Univertil}/ 0/ Wftceaifn. 

Tt la net a mere synopsfa, bat an iutereatfog discnsaion, qidte full enough to sire 
tlie atudent a tme view o€ tha SBt^ect, and mlauta eaoogh to be a uaefal handbook 
to the pracUtlenAr. — Aeu York Late JoumaL 

To accompany "May'$ Criminal Laio" : — 

Oatai on Crimliial Law. By n. W, Chaplih. Naw edition, enlaiged. 

Crawn 8vo. Cloth, S3.00 net. 



ROBIHSOH'S ELEMENTARY LAW. 

Elementuy Law. By William C. Robinson, LL.D., Professor ot 

Elementary Law in Tale College. 12mo. Cloth, SS.60 net; law 

sheep, £3,00 net. 

CoDtains a slatement of the principles, mtes, and deSnitions of American 
Common Law, both civil and crimmal, arranged in logical order, with refer- 
ences to treatises in which snch definitions, rules, and pcinciptea are more 
extensively discussed. 

This work is intended to serve three purposes; First, to fbrm a teit-book 
for Ihe use of students in law schools, and of others who are under com- 
petent instmetion; second, to guide private students in their inveetigation 
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tt Um ndtt aad dcfinitiMH of Inr; tlilnl, to render atadenbi IimlUkr with 
■odM of the kaditig Imtiaei upon Ibe principal tofHCI of the Uv. 

Ttkt book !• ronTsiiiuit In tka fautniitoT who win ua It h ■ tut la ba ampMsd 
iDUilMtitni, ud nlnblatgtlM nadnitwlKi sQl^ilBniU tl ~ * 

M. r. road, IX.D., CtKiMan tam S^UiU. 



]U>BIHS0ir8 F0BSS8IC OSATOSY. 
Ttrmtta Ontdry: A. Manual Ut UroMtM. B7 William C 

RoBiHson, LL.D., anihor ol "The I^w of Pateuta ti>T Uwlnl 

JnTeatiom," "Elementary Law," el«. ISmo. Clotb, S2.50 net; 

law shMp, $3.00 net. 

A new and guggeitiTs work on the dntin and InQetlonB of the advocate. 
Hie cbaplen on the Piesentation of Ideaa bj the Production of ETidsnco in 
Court, the QualiHcatioD and Training of Witneuea, and on Direct, CroM, 
and Re-Dirtct Examination, enmniend tbe book eapeetally la the bar t* well 

The trained iawjer u irell M Ihe student will find much that is helpfol 
and luegealire in the pages af this volume, eapecially on the aabjeut of 
croii examination. It ii tb« reaolt ol a long experience and a constant 
Mudj of tbe trial of «hh. 

TUs ti ■ boc^ wUoh no itadcot of bw oaa ■lt«d to flH I7 wttkeat ■Ourao^ 
rtudj of It. It 1b alKi ■ work wbkb no pmctliduv lawjer who und a rtakee tbe trial 
ef oauHB, and la not alieadj an acknowledged Iwler in tka oourts, can ■fford not 

It toucbea upon vital pointa, Jiut «uch u atudenta of oratory, eapaciaDj thoae 
wbd an entering opoD tbe practlca of law, need to liave urged upor them In tfala 
forclbln waj. — Tbomu C- TaDnLDOD, pT^tttoT 9f Stocuiion ami Oratory, Dtport- 

wiml rj Ijnc, MicAistm Univtriiiy. 



SBBGWICK'S ELEHEHTB OF SAHMBB. 
HVBosti nf DaaafTM: A Handboak tor ths Vwe of BtndaBti and 

FiHtltiDnen. By Abthus G. Ssdowick. lima. Cloth, Sa.») 

met; law sheep, K-00 >»«. 

This booh is not an abridgmeat of tbe work embodied by tbe anthor in 
his edition of the well-known three-volume treatise on the Measure o( Dam- 
ages, by Theodore Sed^wkk. 7"** entire ftld jkoi btn Tt-emmintd, and 
the vkoU lain of Damagti revUwtd. Its principles are staled in tbe form 
of rules or prtgioiitiinu of laa mck at a cimrl wright lafdem to a jury, 
and these propositions are itlnstrated by the cases from which they have 
been drawn. Wherever local variations from these rules exist, aoch local 
differences ore stated, and their causes, so far as possible, explained. 

Ai a etudenta' book it is very admirable. Probably no one bat the anthor can 
■aa how It conid be made better than It It. — ^RMriom Zoic Anrieir. 

I can chHTtuQr recommand the book aa an aioellent preaeotatlon at tha 
.1™...... .. ..,. -ibject. — BuLDi MoCiam, ChmaOoT laa BvfortmtKt, BUM 
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THE STUDENTS' SERIES. 

Tlmivhout tbe TtihiDie the ratenniiH to, u wan u tlu DliuCisllaiii Ot, aninr- 
Ijtlng prindplH m Jodidoiw. It la decldAdlj ■ TnBrltoHmH work. — Fiof. Ohablm 

To aetompam/ tht fmtgnng vork! — 

OuM on the !•« cf DamagM. B7 Josbph H. Bbilb, Jr., of the 
HatTwd Ijtw School Crown 6to. Cloth, $3.00 nel. 

8TEFHEFB SIGEST 07 EVIDENCE. 

A SigMt of Ui« Law of Erldenoe. Bj Sir Jahes Fitz-Jahbs 
Stbpheh. From the fourth English edition. With Notes and 
Additional TUnstrSitiona to the present time, chiefly from American 
Cases, inclnding those of Johh Wildbb Mai, late Chief Jnstice 
of the Manicipal Court ol the City of Boston, author of " The Law 
of Inannmce," etc. ISnto. Cloth, SS.30 nef; law aheep, S3.00 ne(. 
A foil reprint ot tbe fourth Engliah edi^on, revised by tbe anthor, vHli 

Teterences to Americaa cases- 
Short as it is, we belieie it will be fonod to contain practically tbe whole 

Uw of tbe snbject. 

smisoir's law olossaat. 



This book Is a concise Law Dietionarf, giving in cammon English an 
explanation of the words and phrases, English as well as Sazoa, Latio, or 
French, which are of common technical nse in the law. The popular and 
nsoal acceptation of each phrase Is given ht much the same general shape as 
k stands in the mind of the trained lawyer. 

A Tsry oonTenlent Sttla work, eipedaUj- uiafiil to stndenta ot tba law. 
— CMeaga LtfiU ifeai. 

WAHBATTOH'S BTTTST OE CABES. 

The Btndj of Cases ; A Conne of InstmotiDn in Seading and Itatlng 

Baportad Ca*M, Composing Head-Rotet and Briefs, Crltldiing and 

Comparing Antlioritiei, and Compiling Digests. By Euoeitb 

WAMBAnoH, Professor in the Law Department of Harvard Univet- 

sity. Second edition. ISmo. Cloth, fS.SO ncl ; law sheep, $3.00 net. 

The purpose of tbe work as expressed by ita author b "to leach the 

methods by which lawyers iitaH dida, end determine Che weight of reported 

cases." Tbe full diicnssion of this introdnces many important and interest- 

mg topics, SDch as the followiug: How to write a Head-Nole, How locrltt- 

cue Ciwas, Combining and Preparing Cases, The Growth of Legal Doctrine 
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THE STUDENTS' SERIES. 

Tha ImportaiKa of the Unwrittea Lav, The Beip«et (oi Anlharlljr, The 
Prepu«Uon ef Briefi, Haw to eompoM * Digot, etc 

A MbtHt of the gtMteM Importucs to Itgil pnetltlaiwn, lod one irUoh, 
■tiufa to tuf, hu nanr Intan ngigid tlia ittenUon of uj ol ont I«gil wiltdn. 
We knoir id no work ot fnUar Impartanoa to tha itiulBit. It •honld ba sdoptAl 
M ■ tau-book bj tntj Uw ubool In tlie cwonti;. — T^ Onea Sag, 

We oomtnebd thli book, not manly to itodanta of the law, bat to pnotfili^ 
kwyan, and tTan to Jodgea on tha benoh. It Inoldentellj teadwi bov to writa ■ 
dBslilOD. ai wall ag how to flad out the dootciiw ot a deebdon after It ta wrCttan. — 
Tilt Anwienn Lav fevftu. 

Wm be found to ba oI (leat nlna to the etolent at Toonc lawjar whan itndffaig 
bj hinualf, and, U oaratDllT itndled, anoot faD to glTs blm ideaa wUeh he could 
^ elaewhare only bj long azperlence and from hlnla found Hattared thnjogh 
nanj Tolumaa. — Prof. O. W. Aunioa, itf lAe OMo Stata nKtoenUy. 

Altogathal onlqaa In the waj of legal lUeratura. Tbara are Terj manj lawyan 
old In the praotiH wbo will regrrt that the; were not afforded bi tbeb itadent ii-jt 
nch diadpllse u la Higgested by Cbl> book ; and (ben la no lawyer who cannet 
read with proBt Ite Orat eight chapter! Tlie CUeaga Law JninuJ. 

Among tbs moat Talnable pnblieatloDi for tha oae of atndenti which ban 
appeared In recent jearap ^le work abonnda In fertile anggeatlODa. ^ Tha Ameriean 
Law Begiater and Sapiaw. 

It la anlnable addition to tha Iaw Btudanta' Beilea.— E. H. BnnTT, i>ein 
SckBOl af Law, BaMon UnitvaUn. 

By ilu iamt autAor, lo accompany " Tht Studj/ of Cata " : — 

OuM for AiMlTtU. 6j Buoixi Wahbacoh, ProfeBBor In the Law 

DeputmenC of Harrwd nniTenitf. CrownSro. Cloth, (3.00 nef. 



Among the legal pnbliutiauB ot Uttle, Brown, & Companj are mui/ 
other work* particalarly adapted for the nee of atudents. Among them 
mnj be mentioned: Kent's Commentariee on American Law; Walker's 
iDtrodacttoD to American Law; Dwight's Law of Fersona and Fenotial 
Property; Greenleaf oD ETldence; Farsona on Contracla; Waehbnm on 
Real Property) Scboaler od Fenontl Proper^, on Bailments, and on 
Domeetlc Relatiana; Story on Equity Pleading, and on the Conititallon ; 
etc., etc. Catalogues on application. 
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